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The Board of Immigration Appeals Survival Guide: 
Preparing an Appeal 

By Jacqueline L. Watson

APPEAL, v.t.
In law, to put the dice into the box for another throw.  

--Ambrose Bierce, The Devil’s Dictionary (Unabridged) 

I. Brief Description of the Board of Immigration Appeals (BIA) 

The BIA is an eleven-member administrative panel nestled snugly within the 
Executive Office for Immigration Review under the Department of Justice. The members 
of the BIA are appointed by the Attorney General, who in turn appoints a Chair and Vice-
Chair. The Chair and Vice-Chair handle management and administrative duties of the 
BIA, as well as their full-time gigs as sitting members of the BIA. Also gainfully 
employed at the BIA are attorneys and other legal staff who support the panel members 
with legal research and writing duties. The most important civil servants at the BIA, 
however, inhabit the Office of the Clerk. These are usually very helpful people who, like 
most very helpful and capable people, can make your life a living hell should you choose 
to cross them. 

II. What can you appeal? What will the BIA review? 

A. Jurisdiction and Standing 

The BIA entertains a variety of appeals, including family-based I-130 visa 
petition denials. The BIA’s complete list of appellate powers can be found in the 
regulations and in the Practice Manual, and the jurisdiction of the BIA has been further 
developed and clarified by case law. This guide, however, is concerned with the review 
of denials of family-based I-130 visa petitions by a DHS officer. The process for filing an 
appeal of a visa petition denial differs greatly from appeals from immigration judge 
decisions. Detailed instructions are found at Chapter 9 of the BIA Practice Manual (found 
at https://www.justice.gov/eoir/board-immigration-appeals-2). In addition, the notice of 
decision denying an I-130 visa petition should include instructions for filing the appeal 
with the DHS office, as well as a blank Notice of Appeal from a Decision of a DHS 
Officer, Form EOIR-29. Standing is limited to the petitioner, who bears the burden of 
proof; the beneficiary has no standing to appeal the denial of an I-130. 

B. Scope of review. 

On issues within its jurisdiction, the scope of review of the BIA depends upon the 
questions presented. The BIA reviews de novo all questions in an appeal of a decision 
from a DHS officer.1 The BIA itself does not engage in any fact-finding; should 

1 8 C.F.R. §1003.1(d)(iii) 

https://www.justice.gov/eoir/board-immigration-appeals-2
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additional findings of fact be required, the matter will be remanded to the Service for 
such purpose.  

The scope of review brings up an important point about case preparation. By the 
time you are preparing an appeal, it is too late to preserve issues and develop the facts. 
You must present each and every case before the Service with an appeal in mind. You 
must make sure the visa record petition is as complete as possible with evidence that is 
relevant, probative, and credible.2 Likewise, take the Service to task for any failure on its 
part to disclose derogatory information in the record that constituted a basis for the 
decision.3 While keeping in mind that the petitioner bears the burden of proof, the burden 
is discharged utilizing the “preponderance of the evidence” standard of proof, a standard 
that may be met even if the DHS officer has doubts regarding eligibility.4

III. What to file? 

A. Notice of appeal. 

Preparation of the appeal should begin as soon as possible after receipt of the 
Service denial. The correct appeal document is the Notice of Appeal, Form E-29. Do not 
even attempt to prepare this form unless you have read the Practice Manual and the 
regulations. A good appeal, meaning one that will pass through the clerk’s office, into the 
hands of a Board member and onto a BIA attorney’s desk, requires a great deal of 
specificity about facts and issues.  

The notice must be completely and properly completed and must include a 
detailed statement in regards to the basis for the appeal.5 The statement must include: 

For cases citing legal error, present a clear explanation of the conclusions of law 
being challenged. For all questions of law presented, the authority which supports 
the grounds for the appeal should be cited. 

For cases disputing findings of fact, clearly identify the specific finding of facts 
being challenged.  

For cases in which the DHS officer improperly bases a decision to deny an I-130 
visa petition based on a discretionary determination, make sure to identify and 
challenge the specific use of discretion upon which the decision is based.6

2 Matter of Chawathe, 25 I&N Dec. 369, 376 (BIA 2010), citing INS v. Cardoza-Fonseca, 480 U.S. 421, 
431 (1987) 
3 Matter of Obiagbena, 19 I&N Dec. 533 (BIA 1988); 8 C.F.R. §103.2(b)(16)(i), (iii) 
4 Matter of Soo Hoo, 11 I&N Dec. 151 (BIA 1965); Matter of E-M-, 20 I&N Dec. 77 (BIA 1989) 
5 8 C.F.R. §1003.3(b) 
6 INA §204; Ayanbadejo v. Chertoff, 517 F.3d 273 (5th Cir. 2008) 
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State whether oral argument is requested. Good luck: Board members are a 
solitary breed and usually do not want to deal with interlopers in their cozy 
Virginia den. Your request for oral argument will most likely not be granted. 

State your intention to file a brief. An appeal brief is not required, but if you wish 
to be successful on an appeal, you will be writing a brief, and you will make it a 
good one. Since the Board members do not want to see your face in Falls Church, 
your brief is the only way you will persuade them of the errors in the DHS 
officer’s ways. Note too that if you indicate that you will file a brief and fail to do 
so, the appeal may be summarily dismissed. 

Request review by a three-member panel. Three heads are presumably better than 
one, but one Board member is all you are going to get unless you request that a 
three-member panel review your appeal and back it up. Three-member review is 
appropriate in limited circumstances, explained in detail below. You must 
persuasively explain in the notice of appeal why your case falls into one of these 
categories. 

You will not be able to fit all this necessary information into the space provided 
on the notice of appeal. Attach an addendum to the notice of appeal, and make sure to 
include the petitioner’s name and the name and A-number of the beneficiary on the 
addendum. 

B. What else? 

Never forget to file with your notice of appeal a completely and properly executed 
Notice of Appearance, Form EOIR-27. Your continuing appearance before the BIA is not 
presumed. It is prudent to include as well a new G-28, giving notice to the Service of 
your appearance in the appeal. 

Make sure you submit the appropriate fee.7 The appeal fee is $110, which is a 
bargain by USCIS standards. This fee is sent directly to DHS with the appeal notice, and 
DHS will issue the receipt in the case. If your client cannot pay the appeal fee, a motion 
for fee waiver may be filed on Form EOIR-26A, but note that if denied, the entire appeal 
is at risk and none of the deadlines will be tolled. 

Include a copy of the DHS’s decision in the case. 

There is no need for separate service on DHS; your appeal will be filed directly 
with the DHS office that issued the decision and according to the instructions in the 
denial notice. 

C. Deadlines, and I mean DEAD 

7 Practice Manual 9.3(c)(iv) 
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Take I-130 visa petition appeal deadlines very seriously. The appeal deadline 
should be clearly stated in the notice of denial of the I-130. Even so, always double-check 
30 days from the date of service of the decision.8 Calendar the date immediately, and 
file the notice of appeal as soon as possible. 

III. Appeal Briefs 

A. The Brief 

There will be no briefing notice issued by DHS in an appeal of an I-130 visa 
petition denial. Both DHS and the appealing party are given 21 days to file the appeal 
brief, once again directly to the DHS office that issued the denial and to the BIA. 
Extensions are a tricky business, but are sometimes necessary. Any request for an 
extension of time to file a brief in support of an appeal of an I-130 denial can be 
requested directly from DHS, not the BIA. Failure to file any brief can result in the 
summary dismissal of the appeal. A careful reader will note the double use of the word 
“can.” It is possible that an extension will be timely granted, a late-filed brief will be 
accepted, or an appeal filed without a brief will be sustained, but it is by no means 
probable. Do not count on any of these events happening, any more than you would 
count on winning the lottery, getting struck by lightening, or your humble authors writing 
your brief for you. Get your brief in on time, or better yet, file it along with the notice of 
appeal. 

The Practice Manual is clear about the BIA’s expectations of appeal briefs. There 
is no mandatory page limit for appeal briefs, but in the spirit of encouragement, BIA 
recommends that practitioners limit appeal briefs to 25 pages. It is wise to make all briefs 
and motions as concise as possible: the decision-maker will likely form an opinion on 
your case within the first few pages. The BIA also suggests that the following contents of 
the brief, headed by captions designating each subpart: 

Short statement of the facts. Facts may be stipulated, or if the facts are in dispute, 
a statement clearly identifying the disputed facts. Any reference to facts in the 
records must be cited to its source in the record to the best of your ability. 

Procedural history of the case. A concise, chronological background of the case is 
recommended, tracing the procedural origins of the matter up to its manifestation 
before the BIA. 

Statement of issues presented for review. This is typically a numbered list of the 
specific issues taken with the DHS’s decision. The issues are often presented in 
the form of a question, like Jeopardy!

8 8 C.F.R. §1003.3(a)(2) (note that the regulations somewhat contradict the EOIR-29 instructions, which 
state “30 days from the date the decision was mailed;” USCIS instructions often state 33 days after the date 
of a decision if the decision was mailed) 
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Summary of the argument. This paragraph briefly answers each of the issues, 
forming a laundry list of errors committed by the DHS officer.  

The argument. Elaborating on your summary, here is where you launch into your 
brilliant, fully-developed legal analysis of each issue presented for review. 
Because the BIA rarely grants oral argument, think of this is as the last 
opportunity you will have to make your case.  

Short statement of conclusion. This very brief paragraph will cut to the chase and 
set out for the BIA the exact relief sought, usually to REVERSE the DHS officer 
and GRANT the I-130 petition, or REMAND for the consideration of new and 
previously unavailable evidence. Capital letters work well in the conclusion, as it 
portrays the brief writer as shouting. 

There are many basics of which should be obvious to anyone with a law degree. 
These items should not need mentioning, and yet they are important enough that they 
bear repeating. All citations should be correct and follow the Uniform System of Citation, 
or “Blue Book.” The brief should be well-researched and the argument supported by 
current law. Most sources cited to in the brief will not need to be attached unless it is a 
source that would not be readily accessible by the BIA, such as a reference to a foreign 
statute. Finally, the brief should be proofread for spelling and grammar errors by an 
actual person; do not rely only on your word processing spell checker.9

B. What should accompany the brief? 

If not accompanying the notice of appeal, the brief should be sent to DHS along 
with a copy of the EOIR-29 receipt. A cover page identifying the petitioner by name and 
the beneficiary by name and A-number should accompany your brief. The brief must be 
signed and paginated, and ensure that the petitioner’s name and beneficiary’s name and 
A-number is written on each page of the brief. If not already on file, send a completed 
Form EOIR-27. As with the appeal notice, separate service on DHS of the brief is 
unnecessary, however, DHS should share with you a copy of its brief, if one is issued. 

IV. Summary Dismissal and Request for Three-Member Panel Review 

Despite your efforts to the contrary, a single panel member will more than likely 
be the final authority on your appeal. One panel member can: 

Summarily dismiss the appeal. This can happen for a variety of procedural errors 
including blowing the appeal deadline or failing to submit a brief, appealing an 
order granting the relief requested, or appealing a matter outside of the BIA’s 
jurisdiction. 

9 For example, “Public” and “Pubic” will both pass undetected through a Microsoft Word spell check, the 
latter rendering silly a citation to any Public Law amending the INA or state offenses against public 
administration. 
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Issue an Affirmance Without Opinion (AWO). An AWO can be issued if the 
single member determines that the DHS officer was correct, that the errors 
committed by the DHS officer were harmless or not material, that the issues on 
appeal are squarely controlled by precedent, or that the issues are not so 
substantial as to warrant an opinion. 

Issue an abbreviated opinion. An abbreviated opinion may modify the decision, 
affirm the decision, or remanding the case to the DHS.  

Reverse the DHS officer’s decision. A single member may reverse a DHS officer, 
if required by precedent. 

A single member may also rule on unopposed motions, motions to withdraw an appeal, a 
government motion to remand its own decision, and motions to remand for administrative 
issues such as correction of the record. 

The single member may also refer the matter to a three-member panel for review. 
Because of the possibility of a summary dismissal or an AWO by a single member, you 
should always argue in your brief for review by a three-member panel in the notice of 
appeal. Three-member panel review is limited to special circumstances, and it should be 
argued that the appeal falls into one of the following categories: 

The appeal relates to an issue of first impression and will establish precedent. 

The panel must review the decision of a DHS officer that is not in conformity 
with precedent. 

The case represents and issue of national importance. 

The panel should reverse a decision of the DHS officer with a final order other 
than a brief order.  

V. The Journey from DHS to the BIA 

A. Timeframe 

Once the appeal record is complete with the proper forms, fees, and appeal brief, 
it is the responsibility of the Service to “promptly” forward the I-130 visa petition record 
to the BIA.10 The BIA will have no record of the appeal until it is received from DHS. 
Neither the Practice Manual nor the regulations, however place an actual time limit on 
the delivery of the appeal to the BIA. In practice, it can take months for an appeal to 
reach the BIA. 

B. Encouraging DHS to send your case 

10 8 C.F.R. §1003.5(b) 
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The BIA cannot give any kind of status update until it receives the appeal record. 
Until then, all status inquiries must be directed to the DHS office at which the appeal was 
filed. Communication with DHS has always been a challenge and has recently become 
even more difficult. Document each request for the status of the appeal and the response 
or lack thereof from DHS. Attempt to contact the USCIS general counsel for the service 
center or field office and document those efforts as well.  

In the end, you may need to turn to the federal district court to give DHS the 
proper motivation to send your case up to the BIA. The petitioner may file an action in 
federal court to compel DHS to act on the appeal of the denial of the visa petition by 
forwarding the record to the BIA for review.11 The district court in which the petitioner 
resides is the proper venue.12 The proper defendants will include the DHS Secretary, the 
USCIS Director, and the Service Center or Field Office Director at which the appeal was 
filed. Usually, the mere filing of the action prompts DHS to get the case to the BIA 
immediately, after which the BIA will acknowledge receipt of the appeal. 

VI. Decisions, decision, decisions 

A. Withdrawal 

It is always possible that the client ultimately decides not to pursue the appeal. An 
appeal may be withdrawn may also be requested in writing to the BIA.13 If an appeal is 
withdrawn before a decision by the BIA has been reached, then the decision of the DHS 
officer becomes final.  

B. Decisions of the BIA 

Decisions of the BIA are served unceremoniously by regular mail to the attorney 
of record. Most BIA decisions are unpublished, binding no one but the parties to the 
decision. In earth-shattering cases, however, the BIA may select a decision for 
publication. A published decision will be precedential, although it is delivered in the 
same unceremonial manner as an unpublished decision, via regular mail.14

C. Motions to reconsider 

The BIA can be moved to reconsider a decision. The deadline to submit a motion 
to reconsider is 30 days. The motion will require an additional fee of $110, or a fee 
waiver request. The motion must also be accompanied by a new E-27, regardless of your 

11 28 U.S.C. §1361; 5 U.S.C. §701 and 28 U.S.C. §1331 
12 28 U.S.C. §1391(e) 
13 8 C.F.R. §1003.4; BIA Practice Manual 9.3(f) 
14 Edward Grant, unfortunately, will not come to your office with a balloon bouquet if your decision has 
been selected for publication. 
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entry of appearance during the appeal. A motion to reconsider a decision of the BIA 
should contain the following: 

A brief statement of introduction and jurisdiction of the BIA over the motion. 

A request for review by a three-member panel. If your case was decided by a 
single member, renew your request for a three-member panel review. 

A statement of the errors of the BIA’s decision. These should be clearly identified 
and each clearly explained and supported with authority. There is not opportunity 
to file a separate brief after filing the motion to reconsider; this is your only 
chance at persuasion. 

A brief conclusion, again utilizing capital letters to your advantage to shout that 
the decision should be RECONSIDERED and REVERSED. 


