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OVERVIEW
I. DEFINITION OF DUAL REPRESENTATION

– HOW TO ESTABLISH CLEAR REPRESENTATION? 

II. COMPETENT AND DILIGENT REPRESENTATION

III. CLIENT CONFIDENTIALITY

– WHEN DISCLOSURE OF DOCUMENTATION OR INFORMATION MAY BE
PROHIBITED. 

IV. CONFLICTS OF INTEREST

– WHO CAN PAY ATTORNEY’S FEES AND FILING FEES? 

– WHEN WITHDRAWAL OF REPRESENTATION MAY BE APPROPRIATE. 

V. POTENTIAL MALPRACTICE LIABILITY



I. DEFINITION

• Dual representation refers to a situation in which an attorney
represents more than one client in the same matter.

Attorney

Client #1-------------------------Client #2



DEFINITION, CON’T

• Who is the client? According to Black’s Law
Dictionary: A person who employs or retains 
an attorney, or counsellor, to appear for him in 
courts, advise, assist, and defend him in legal 
proceedings, and to act for him in any legal 
business. McCreary v. Iloopes, 25 Miss. 428; 
McFarland v. Crar.v, 0 Wend. (N. Y.) 297; 
Cross v. Riggins, 50 Mo. 335. 



I. DEFINITION, CON’T

• Is an individual a client? 
If, so the attorney owes all of the 
obligations of that relationship –
competence, diligence, communication
and confidentiality. If not, the lawyer may 
not provide the alien legal advice. 



I. DEFINITION, CON’T

• In Togstad v. Vesely, Otto, Miller & Keefe, 291 
N.W.2d 686 (Minn. 1980) the judge imposed 
an estoppel against a lawyer denying an 
attorney-client relationship where there was 
only a brief consultation and the lawyer 
claimed he had declined to accept case.   



HOW TO ESTABLISH CLEAR
REPRESENTATION? 

• Communicate with your client(s)! 
The biggest complaint regarding attorneys [ABA 
Model Rule 1.4: Communications] is lack of 
client communication. Only take on cases you 
have the ability to handle in a timely fashion and 
respond timely to reasonable client inquiries.  



HOW TO ESTABLISH CLEAR
REPRESENTATION? CON’T
• Draft Written Retainer Agreements
• Advise prospective clients verbally and in 

writing [when necessary] that you are not 
providing legal counsel until you have a signed 
fee agreement and payment of retainer



HOW TO ESTABLISH CLEAR
REPRESENTATION? CON’T
• Take action if/when necessary
Underscore the role you play as advisor and 
facilitator, and know when you can no longer 
faithfully execute your duties to both parties [in 
terms of confidentiality, competent/diligent 
representation and conflicts  of interest], by not 
taking on additional cases, or referring to 
separate counsel.



II. COMPETENT AND DILIGENT
REPRESENTATION

• The Texas Disciplinary Rules of Professional 
Conduct, Rule 1.01. Competent and Diligent 
Representation, Comment 6. “Having 
accepted employment, a lawyer should act 
with competence, commitment and dedication 
to the interest of the client and with zeal in 
advocacy upon the client’s behalf.” 



II. COMPETENT AND DILIGENT
REPRESENTATION, CON’T
• Where there interests of two clients are not 

completely aligned, it can be difficult to 
zealously represent the interests of both 
parties. 

Ex: You represent both employer and employee. 
The employee has an H-1b visa. The employer 
has no intention to file for the employee’s green 
card. How to zealously represent both employer 
and employee? 



III. CLIENT CONFIDENTIALITY

• The Texas Disciplinary Rules of 
Professional Conduct, Rule 1.05. 
Confidentiality of Information, 
Comment 1: “Both the fiduciary 
relationship existing between lawyer and 
client and the proper functioning of the 
legal system require the preservation of 
the lawyer of confidential information of 
one who has employed or sought to 
employ the lawyer.” 



III. CLIENT CONFIDENTIALITY, 
CON’T
The “Co-client” rule states that if a lawyer 
represents two or more clients with respect to the 
same matter, the clients ordinarily have no 
expectation that their communications with the 
lawyer, with respect to the joint matter, will be 
kept from each other. Wolfram, Modern Legal 
Ethics, n.6. §6.4.8 at 274 (1986). 

How do you protect yourself from a charge of 
a breach of client confidentiality? 



WHEN DISCLOSURE OF DOCUMENTATION
OR INFORMATION MAY BE PROHIBITED

• Client specifically requests information not be 
disclosed. 

• Disclosure is adverse to client; does not fall 
within any exception [criminal/fraudulent 
conduct or where client intends 
serious/irreparable harm]. 



III. CLIENT CONFIDENTIALITY, CON’T

• Ex: You represent a small business. The 
employer is concerned about the 
confidentiality of financial documents required 
to show the ability to pay the proffered wage 
for the I-140, and adamant that they not be 
viewed by the employee or anyone else. How 
do you respond? 



IV. CONFLICTS OF INTEREST

• The Texas Disciplinary Rules of Professional 
Conduct, Rule 1.06. Conflict Of Interest: 
General Rule (a) “A lawyer shall not 
represent opposing parties to the same 
litigation.” 



WHO CAN PAY ATTORNEY’S FEES
AND FILING FEES? 

• The Texas Disciplinary Rules of Professional 
Conduct, Rule 1.06. Conflict Of Interest: 
Comment 12. “A lawyer may be paid from a 
source other than the client, if the client is 
informed of that fact and consents and the 
arrangement does not compromise the 
lawyer’s duty of loyalty to the client.” 



WHO CAN PAY ATTORNEY’S FEES
AND FILING FEES?

• The ABA Model Rules, Rule 1.7 Conflict of 
Interest: Current Clients – Comment [13]: 
“A lawyer may be paid from a source other 
than the client, including a co-client, if the 
client is informed of the fact and consents and 
the arrangement does not compromise the 
lawyer’s duty of loyalty or independent 
judgment to the client. 



WHO CAN PAY ATTORNEY’S FEES
AND FILING FEES? 

• Ex: Your client, Olive Oyl from Canada is 
working on a TN visa for Popeye Industries 
[Owned by Popeye, inveterate enemy of 
Bluto], of which she is a 30% owner. Olive’s 
good friend Bluto volunteers to pay the 
attorney fees for Olive’s PERM. Conflict of 
interest? 



WHEN WITHDRAWAL OF REPRESENTATION
MAY BE APPROPRIATE. 

• Ex: Today is October 1st and your H-1b 
employer tells you that they don’t want to be 
liable for paying H-1b employee a salary when 
they can’t find a 3rd party worksite, and don’t 
want to pay to send him back to his home 
country. H-1b employee is concerned he hasn’t 
been working or maintaining status since 
September 1st. How do you respond to each? 



WHEN WITHDRAWAL OF REPRESENTATION
MAY BE APPROPRIATE.

• Ex: You represent an employer, small 
industries, and its employee, Mr. Magoo as 
well as his wife, Mrs. Magoo. Mrs. Magoo
calls your office and says she called the police 
and Mr. Magoo was arrested for domestic 
violence. Mr. Magoo calls and says he wants 
assistance scheduling a consular appointment. 
How do you respond?  



CONFLICTS OF INTEREST, CON’T

• The ABA Model Rules, Rule 1.7 Conflict of 
Interest: Current Clients – Comment 13. 
“Conflicts of interest… Relevant factors in 
determining whether there is potential for adverse 
effect include: 
o Duration and intimacy of the lawyer’s relationship 

with the client or clients involved, 
o The functions being performed by the lawyer;
o The likelihood that actual conflict will arise, and 
o The likely prejudice to the client from the conflict if it 

does arise”



IV. CONFLICTS OF INTEREST, 
CON’T
• The ABA Model Rules, Rule 1.13 Organization 

as Client – Comment [1]: “An organizational 
client is a legal entity, but it cannot act except 
through its officers, directors, shareholders and 
other constituents.”

• Comment [2]: “When on the constituents of an 
organizational client communicates with the 
organization’s lawyer in that person’s 
organizational capacity, the communication is 
protected by Rule 1.6. 



IV. CONFLICTS OF INTEREST, 
CON’T

• Ex: You represent The Big Bang 
Corporation, an organizational client, as 
well as James Joyce, its CEO who is also 
an individual client of your firm. James 
Joyce is a citizen of Ireland working on 
L-1A nonimmigrant visa. 
…



IV. CONFLICTS OF INTEREST, 
CON’T
• Mr. Joyce, in a private conversation with you: 

(1) indicates that the company will be offering 
him a salary of $1MM for the permanent 
position, and 

• (2) that the company is cooking the books and 
he wants to immigrate before the feds find out. 
Is there a conflict of interest? How do you 
handle it?



V. POTENTIAL MALPRACTICE
LIABILITY
• To establish legal malpractice, a plaintiff must 

show: 
(1) the existence of a lawyer-client relationship; 
(2) the lawyer neglected a reasonable duty; and 
(3) the lawyer’s negligence was the proximate 
cause of the loss to the plaintiff. 



V. POTENTIAL MALPRACTICE
LIABILITY, CON’T
Ex: Bluto agrees to submit an affidavit of support 
for Olive Oyl because she owns more than 5% of 
the petitioning employer [PERM was approved]. 
Things don’t go well, and Olive Oyl sues Bluto 
as a third party beneficiary under the I-864 affidavit 
of support, because she lost her job and proceeded 
to spend two years couch surfing living under the 
poverty level after becoming a resident. Bluto in 
turn sues you for malpractice… your defense? 



That’s All Folks! 
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