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Introduction 

The way in which an applicant formulates their particular social group (PSG) can make or break their 
case.  This article begins with an overview of the history and current state of PSGs analysis, and includes 
recent developments – such as domestic violence, family, and gang based claims - best practices in PSG 
formulation, and a discussion of nexus.  The past 10 years have witnessed important developments in 
the BIA’s jurisprudence on the PSG basis of eligibility for asylum. The BIA has sought to clarify—and 
restrict—what constitutes a PSG. Cases arising out of Central American gang violence have been 
notoriously difficult to win and have had a poor showing in the Board’s precedents.1 However, EOIR—
and DHS—have demonstrated a recent willingness to consider PSGs involving survivors of domestic 
violence and applicants who fear harm due to their family relationships.2 Both domestic violence- and 
family member-based claims may offer an avenue to relief for those at risk of harm by gangs. 
 
The definition of “refugee” for purposes of asylum or withholding of removal under INA § 241(b)(3) 
includes individuals who have been or will be persecuted because of their “membership in a particular 

                                                           
1 Matter of W-G-R-, 26 I&N Dec. 208 (BIA 2014) (rejecting the proposed PSG of “former members of the Mara 18 
gang in El Salvador who have renounced their gang membership”); Matter of S-E-G-, 24 I&N Dec. 579 (BIA 2008) 
(the BIA rejected “Salvadoran youths who have resisted gang recruitment” and “family members of… Salvadoran 
youth who have resisted gang recruitment” as viable PSGs. Their respondents’ claim that they feared persecution 
on account of their political opinion was also rejected because the BIA found that respondents “failed to show 
political motive in resisting gang recruitment or a well-founded fear of political persecution on account of their 
political opinion.”);  Matter of E-A-G, 24 I&N Dec. 591 (BIA 2008) (the BIA rejected the PSGs “persons resistant to 
gang membership” and “young persons who are perceived to be affiliated with gangs”, as well as a claim based on 
imputed political opinion based on the Honduran respondent’s refusal to join a gang). 
2 Matter of A-R-C-G-, 26 I&N Dec. 388 (BIA 2014) (domestic violence); DHS briefs in Matter of R-A- (2004) and 
Matter of L-R- (2009) (domestic violence) Posted here: https://cgrs.uchastings.edu/our-work/matter-r and here: 
https://cgrs.uchastings.edu/our-work/matter-l-r; Matter of L-A- Posted here: http://tinyurl.com/hoyhvhx.  

https://cgrs.uchastings.edu/our-work/matter-r
https://cgrs.uchastings.edu/our-work/matter-l-r
http://tinyurl.com/hoyhvhx


social group.”3  The phrase “particular social group” is not defined in the statute or the regulations, but 
the BIA defined the phrase in Matter of Acosta, 19 I&N Dec. 211 (BIA 1985).  In Acosta, the BIA 
interpreted a PSG to be “a group of persons all of whom share a common, immutable characteristic.”4  
The BIA derived the immutability requirement from the fact that the other grounds for asylum – race, 
religion, nationality, and political opinion – involve “a characteristic that either is beyond the power of 
an individual to change or is so fundamental to individual identity or conscience that it ought not be 
required to be changed.”  The BIA stressed that PSGs should be evaluated on a case-by-case basis, and 
added that: “[t]he shared characteristic might be an innate one such as sex, color, or kinship ties, or in 
some circumstances it might be a shared past experience such as former military leadership or land 
ownership.”5 
 
Over the thirty years since Acosta the BIA has expanded and clarified its definition of a PSG, but always 
emphasizing the “common, immutable characteristic” requirement from Acosta.  In Matter of C-A-, 23 
I&N Dec. 951 (BIA 2006) the BIA focused on additional requirements of “particularity” and “social 
visibility.”6  In Matter of S-E-G-,7 and Matter of E-A-G-,8 the BIA elevated “particularity” and “social 
visibility” to the level of “immutability,” but in 2014 it redefined “social visibility,” noting that the 
requirement had not been “universally accepted” by the Circuit Courts.9  In Matter of M-E-V-G- and 
Matter of W-G-R- the BIA replaced the “social visibility” requirement with “social distinction.”10  In doing 
so, the BIA clarified that “ocular visibility” is not required, noting that recognized common, immutable 
characteristics such as homosexuality or opposition to female genital mutilation are not outwardly 
visible.  Following Matter of M-E-V-G- and Matter of W-G-R- the requirements for a viable PSG are 
immutability, particularity, and social distinction. 
 
As previously noted, the “immutability” requirement is derived from the immutable nature of the non-
PSG grounds for asylum.  Immutability refers to a quality that an applicant is either unable to change 
(such as race) or should not be required to change because it is central to their identity (such as religion 
or political opinion).11  The “particularity” requirement means that the group must be describable “in a 
manner sufficiently distinct that the group would be recognized, in the society in question, as a discrete 
class of persons.”  Matter of S-E-G-, 24 I&N Dec. 579, 584 (BIA 2008).12  The group’s characteristics must 
be “recognizable and discrete”, but a “voluntary associational relationship,” “cohesiveness,” or 
“homogeneity among group members” are not required.  Matter of C-A-, 23 I&N Dec. 951, 956-57 (BIA 
2006).  A properly formulated PSG must satisfy the immutability and particularity criteria as well as 
social distinction, but bear in mind that they are distinct elements.  A proposed PSG may meet some of 

                                                           
3 INA § 101(a)(42). 
4 Matter of Acosta, 19 I&N Dec. at 233. 
5 Id. 
6 Matter of C-A-, 23 I&N Dec. at 957, 959-61. 
7 Matter of S-E-G-, 24 I&N Dec. 579 (BIA 2008).  
8 Matter of E-A-G-, 24 I&N Dec. 591 (BIA 2008). 
9 Matter of M-E-V-G-, 25 I&N Dec. 227, 233 (BIA 2014) and Matter of W-G-R-, 26 I&N Dec. 208 (BIA 2014); see also 
Valdiviezo-Galdamez v. Att’y Gen. of U.S., 663 F.3d 582 (3d Cir. 2011), Gatimi v. Holder, 578 F.3d 611 (7th Cir. 
2009). 
10 Matter of M-E-V-G-, 25 I&N Dec. at 236; Matter of W-G-R-, 25 I&N Dec. at 212. 
11 Mwembie v. Gonzales, 443 F.3d 405, 414–15 (5th Cir.2006); Castellano-Chacon v. I.N.S., 341 F.3d 533, 546 (6th 
Cir. 2003); Quinteros v. Holder, 707 F.3d 1006, 1010 (8th Cir. 2013). 
12 Orellana–Monson v. Holder, 685 F.3d 511, 519 (5th Cir. 2012); Umaña-Ramos v. Holder, 724 F.3d 667, 671 (6th 
Cir. 2013); Gaitan v. Holder, 671 F.3d 678, 680 (8th Cir. 2012). 



the elements but not all, and it is our responsibility as advocates to explore changes to the group 
formulation that could satisfy the missing criteria. 
 
Updates on PSG Analysis 
 
PSG analysis is the subject of frequent litigation.  This is due to several factors, such as how different 
Circuit Courts treat certain types of claims, the BIA’s own evolving definition of what constitutes a PSG, 
and common misperceptions by judges and practitioners about what does and does not constitute a 
viable PSG.  This section of the article discusses recent developments in three types of PSG formulations 
that have become more common following the recent influx of Central American asylum seekers: claims 
based on domestic violence, family based claims, and gang based claims. 
 
Domestic Violence Based PSGs 
 
Matter of A-R-C-G- represented the culmination of a controversial jurisprudential history where the BIA 
initially refused to recognize domestic violence-based asylum claims, as most prominently highlighted in 
Matter of R-A-, 22 I&N Dec. 906 (BIA 1999; A.G. 2001). The BIA denied Rodi Alvarado’s (“R-A-”) 
application for asylum, despite the fact that she had suffered horrific acts of domestic violence and had 
been relentlessly pursued throughout Guatemala by her abuser. The outcome of the case resulted in a 
public outcry for a reversal of the decision. Following the direct involvement of three Attorneys General, 
the case was remanded to the immigration court and ultimately approved.13 The BIA summoned the 
legal arguments presented by the parties in Matter of R-A- to support its decision in Matter of A-R-C-G-.  
 
Matter of A-R-C-G-  held that “married women in Guatemala who are unable to leave their relationship” 
constituted a PSG and could serve as the basis for an asylum claim. Matter of A-R-C-G-, 26 I&N Dec. 388 
(BIA 2014).  We analyze this holding element-by-element to illustrate the BIA’s analysis. 
 
Immutability 
 
In A-R-C-G-, the BIA recognized that the members of the proposed group share the immutable 
characteristic of gender. Id. at 392. It also found that marital status can be an immutable characteristic 
“where the individual is unable to leave the relationship”. The BIA stated that the analysis of whether or 
not an applicant could leave a relationship would be based upon the particular facts and evidence of the 
case (e.g., whether dissolution of a marriage could be contrary to religious or other deeply held moral 
beliefs, whether legal constraints would preclude the dissolution of the marriage, and whether or not 
there were cultural barriers to the dissolution).  Id. at 392-93. As noted infra, however, the BIA has 
subsequently clarified that the focus of the inquiry should be on the relationship, and does not require 
actual “marriage.” 
 
Particularity  
 
The BIA found that the terms defining the group (i.e., “married,” “women,” and “unable to leave the 
relationship”) were sufficiently particular. It also noted that individual terms, particular in and of 
themselves, may combine to form a particularized group (“group with discrete and definable 

                                                           
13 University of California Hastings Center for Gender and Refugee Studies provides an overview of the 
jurisprudential history surrounding Matter of R-A-, as well as resources for domestic violence-based asylum claims, 
here: https://cgrs.uchastings.edu/our-work/matter-r. 



boundaries”).14 The BIA found that the proposed group was particular because its defining terms had 
commonly accepted meanings within Guatemalan society.  The BIA was satisfied that the terms 
“married” and “women” reflect particularity without further analysis. With respect to the phrase 
“unable to leave the relationship”, the BIA looked to the social and cultural context from which the 
asylum claim arose. The BIA gave significance to the documentation of widespread sexual violence in 
Guatemala, and to the fact that Guatemalan police refused to assist the respondent’s pleas for 
protection because they did not want to interfere in a marital relationship.  Id.  at 393. Although the BIA 
found that “unable to leave the relationship” is sufficiently particular, advocates familiar with domestic 
violence dynamics will recognize that there is the potential for ambiguity in determining whether a 
victim is, in fact, free to leave a relationship.   
 
Some adjudicators will incorrectly find that the fact that a person has fled to the United States means 
that they were, in fact, free to leave the relationship.  Those adjudicators should be reminded that the 
PSG analysis in the context of past persecution is confined to conditions at the time of the persecution, 
and that the “fundamental change in circumstances” exception at 8 C.F.R. § 1208.13(b)(1)(i)(A) is 
inapplicable in that the applicant continues to have a well-founded fear of persecution in their country 
of origin.  If for no other reason, in that their removal would mean that they were not, in fact, free to 
leave. 
 
Social Distinction 
 
In order to ascertain whether a proposed PSG is “socially distinct,” the BIA looks at whether the society 
in question perceives the members of the proposed PSG as a group.  Matter of W-G-R-, 26 I&N Dec. 208, 
216 (2014).  “To have the ‘social distinction’ necessary to establish a particular social group, there must 
be evidence showing that society in general perceives, considers, or recognizes persons sharing that 
characteristic to be a group.”  The group need not be “ocularly” visible.  Rather, society must perceive 
the individuals sharing the characteristics in question to be a group.  Id. at 217.  In A-R-C-G-, the BIA 
found evidence of the social distinction of “married women in Guatemala who are unable to leave their 
relationship” in country conditions evidence demonstrating a “culture of machismo” and the existence 
of laws penalizing domestic violence.15 Id. at 394.  The BIA suggests documented country conditions, law 
enforcement statistics, expert witnesses, the respondent’s past experiences, and “other reliable and 
credible sources of information” as possible evidence that can establish social distinction.  Id. at 395.  It 
bears note that “the society in question” was never defined in Matter of W-G-R-.  Practitioners should 
argue for “social distinction” within whatever “society” recognizes a PSG.  For example, a particular 
indigenous group16 may be unknown at a national level but clearly recognized locally. 
 
Difficulties with the PSG Analysis 
 
The analysis required by the three-part PSG test is imprecise and the factors an adjudicator may 
consider are not discrete. The BIA acknowledges that the “particularity” and “social distinction” 

                                                           
14 This suggests that, in some cases, terms that are particular in and of themselves will not always combine to form 
groups that meet the particularity requirement for a PSG. 
15 Practitioners arguing that the existence of laws to address violence against a group shows that the group is 
recognized should be prepared for the DHS to argue that the existence of those laws shows that the government 
of the country in question is willing and able to protect the applicant. 
16 Indigenous groups can entail nationality, race, and, sometimes, religion, but can also be a PSG. 



requirements overlap, since both take societal context into account.17 Matter of A-R-C-G-, 26 I&N Dec. 
at 394, citing Matter of M-E-V-G-, 26 I&N Dec. at 242 and Matter of W-G-R-, 26 I&N Dec. at 214.  In A-R-
C-G-, the BIA found that “unable to leave a relationship” is both “particular” and “socially distinct” 
because of documentation showing a traditional, patriarchal, and machista culture in Guatemala, as well 
as widespread domestic violence and the impunity of perpetrators.  Matter of A-R-C-G-, 26 I&N Dec. at 
393-94. Thus, documenting cultural mores and phenomena related to a proposed PSG may help an 
adjudicator find that a proposed PSG satisfies the requirements of “particularity” and “social 
distinction.” 
 
The fact that BIA walks a fine line to avoid a circular definition of the PSG further complicates the 
analysis in A-R-C-G-. A PSG may not be defined by the harm that members of the group have suffered. 
Thus, the BIA could not define the group in A-R-C-G- as “Guatemalan victims of domestic violence,” 
which would certainly be more particular and socially distinct than “married Guatemalan women who 
are unable to leave the relationship”.  The virtue of the PSG that was defined by the BIA in A-R-C-G- is 
that the terms used (“married”, “women”, and “unable to leave the relationship”) do not denote the 
harm the members of the PSG have suffered and fear; however, the phenomenon of domestic violence 
pervades the Board’s discussion of “social distinction” of the PSG, and the BIA appears to conflate 
“women who are unable to leave” with “victims of domestic violence” in its analysis of social distinction. 
Matter of A-R-C-G- 26 I&N Dec. at 394. When presenting an A-R-C-G- social group claim, advocates 
would do well to focus on the social expectations binding women to domestic relationships, instead of 
the physical consequences for violating those expectations.  This may help to avoid the appearance of 
circularity in the presentation of the case.  
 
Updates to A-R-C-G- 
 
Subsequent to its decision in A-R-C-G-, the BIA has clarified that individuals submitting domestic 
violence-based applications for asylum/ withholding need not be married in order to establish eligibility 
for relief.  In the unpublished D-M-R- decision issued on June 9, 2015, the BIA found that “El Salvadoran 
women in domestic relationships who are unable to leave” - without any reference to marriage - was a 
cognizable PSG satisfying the requirements of immutability, particularity, and social distinction.  The BIA 
looked to the nature of the relationship, rather than the marital status, to conclude that A-R-C-G- 
applied to the respondent’s case. It cited the respondent’s lengthy relationship to the abuser, the fact 
that the couple had 5 children together, and the fact that the respondent had tried to leave the abuser 
on multiple occasions. The BIA has upheld the applicability of A-R-C-G- to cases where the respondents 
were not married to their abusive domestic partners in numerous other unpublished decisions. 
 
Family as PSG 

With Matter of A-R-C-G- the BIA did more than acknowledge that victims of domestic violence may 
satisfy the definition of “refugee.” By recognizing “married women in Guatemala who are unable to 
leave their relationship,” it put its imprimatur on a PSG that’s not, in the literal sense, a group. Unlike 
the members of a tribe, ethnic group, social class, profession, or gender, the “immutable characteristic” 
of each woman is a relationship with a different individual. In other words, in the PSG “married women 

                                                           
17 Whether or not a trait is “immutable” also may depend on the cultural context, given that the BIA will find 
immutability where a trait is one “that the members of the group either cannot change, or should not be required 
to change because it is fundamental to their individual identities or consciences.” 
 



in Guatemala who are unable to leave their relationship,” the term “their relationship” relates not to 
one tribe, one profession, or one social class but to an individual who, by definition, doesn’t have that 
relationship with anyone else. 

In March this year the BIA of Immigration Appeals announced that it would test the limits of this logic.18 
It solicited amicus briefs for yet-to-be-published precedent decision addressing this question:  

Where an asylum applicant has demonstrated persecution because of his or her 
membership in a particular social group comprised of the applicant’s family, has he or 
she satisfied the nexus requirement without further analysis? Or does the family 
constitute a particular social group only if the defining family member also was targeted 
on account of another protected ground? 

 
The clock had run out for the submission of briefs when the BIA granted DHS’ motion to submit a 
supplemental brief.  The brief essentially argued the following: 
 

The position of the Department is that family units may… constitute particular social 
groups within the meaning of the Immigration and Nationality Act []. Ordinarily, in 
many, if not most societies, an “immediate family” unit, comprised of a “person’s 
parents, brothers and sisters, husband or wife, and children,” will qualify as a cognizable 
social group. Further, if an applicant for asylum… has demonstrated that his or her 
membership in a… immediate family[] is at least one central reason for the 
persecution… then the applicant… need not additionally demonstrate that the “defining 
family member” was targeted on account of a protected ground. 

Department of Homeland Security Supplemental Brief, Matter of L-A-, at 2.19 While it is possible that the 
BIA will disagree with both the DHS and the respondent in this case, it does not seem likely that they 
would. Even at this point, however, the case has already had a positive impact: DHS attorneys have been 
instructed to hew to the position laid out in that brief.20 

Even after Matter of L-A- is published, PSG claims raised in the Fifth Circuit will keep bumping into 
Orellana-Monson v. Holder: 

Andres's claim that he belongs to a social group consisting of… [the] family members [of 
Jose, who’d been targeted for gang recruitment] is [] problematic. Here the membership 
in a particular family is derivative of Jose’s claim which we have already determined to 
lack particularity. It stands to reason that if Jose's claim is too amorphous… then a group 
consisting of all family members of that already large segment, is even less 
particularized and therefore does not meet the particularity requirement. 

685 F.3d 511, 522 (5th Cir. 2012). But there’s good reason to hope that the court will come around to 
recognizing “immediate family” per se as a particular social group. A favorable decision in Matter of L-A- 
would require the court to reexamine its (poorly reasoned) holding in Orellana-Monson.  National Cable 
& Telecommunications Assn. v. Brand X Internet Services, 545 U.S. 967, 980 (2005) (Brand X). Where an 

                                                           
18 Posted here: http://tinyurl.com/h9cojj9.  
19 Posted here: http://tinyurl.com/hoyhvhx.  
20 An attorney within the DHS-ICE Office of the Chief Counsel reported to one of the authors that he had attended 
a recent training in which the gathered DHS attorneys were given these “marching orders.”  

http://tinyurl.com/h9cojj9
http://tinyurl.com/hoyhvhx


agency formally interprets the statute or regulations it’s charged with administering, a circuit court’s 
“prior judicial construction of a statute trumps an agency construction otherwise entitled to Chevron 
deference only if the prior court decision holds that its construction follows from the unambiguous 
terms of the statute and thus leaves no room for agency discretion.” Brand X, 545 U.S. at 969 (emphasis 
added). Brand X deference to Matter of L-A- would likely prompt the Fifth Circuit to join with the First, 
Fourth, Sixth, Seventh, and Ninth Circuits21 in recognizing “family” as a PSG. 

It bears note that the DHS position in Matter of L-A- constitutes a radical departure from the BIA’s 
finding in Matter of S-E-G- that a family-based PSG was “too amorphous a category.”  Matter of S-E-G-,  
24 I&N Dec. 579, 585 (BIA 2008).  Had the DHS argued for recognition of family as a PSG in Matter of S-E-
G- as it has in Matter of L-A-, the BIA might have granted relief. 

Gang Based Claims 

One hurdle common to all gang claims is that adjudicators often have generalized preconceptions about 
gangs and gang activity.  Non-cooperation or recruitment resistance claims should include detail 
regarding the type of gang activity involved and the basis for the applicant’s response to it.  Demands for 
cooperation can be monetary or involve direct assistance, such as acting as a lookout.  Different gangs 
make different demands of “civilians” within their area of operation, and they make them for different 
reasons.  Similarly, gang recruitment takes many different forms, and different gangs may recruit 
different types of individuals for different purposes.  Resistance to recruitment is just as varied, and a 
claim may succeed or fail due to the applicant’s reason or reasons for resisting the gang. 

There is a growing body of law dealing with whether resisting recruitment may form the basis of a 
particular social group.  Social group claims require an applicant to establish that the persecutor’s 
perception is a central reason for the persecution, and also that it corresponds to a properly formulated 
group.  The BIA has traditionally rejected groups involving resistance to gang recruitment, but in doing 
so it has followed its broader evolving precedent on particular social groups.22  The BIA rejected 

                                                           
21 Aldana-Ramos v. Holder, 757 F.3d 9, 15 (1st Cir. 2014) (a nuclear family can constitute a particular social group 
based on common, identifiable, and immutable characteristics); Gebremichael v. INS, 10 F.3d 28, 36 (1st Cir. 1993) 
(there can be no plainer example of a social group based on common, identifiable and immutable characteristics 
than that of the nuclear family); Crespin-Valladares v. Holder, 632 F.3d 117, 125 (4th Cir. 2011) (every circuit to 
have considered the question has held that family ties can provide a basis for asylum); Hernandez-Avalos v. Lynch, 
784 F.3d 944 (4th Cir. 2015) (applicant’s “relationship to her son is why she, and not another person, was 
threatened with death if she did not allow him to join” the gang. Therefore, the court ruled that her familial 
relationship to her son was at least one central reason for her persecution and that she had successfully 
established a nexus to a protected ground); Al-Ghorbani v. Holder, 585 F.3d 980, 995 (6th Cir. 2009) (membership 
in the same family is widely recognized by the caselaw); Lwin v. I.N.S., 144 F.3d 505 (7th Cir. 1998) (“This court has 
yet to set forth any criteria for determining social group status, though we have indirectly treated the family 
relationship as a basis for identifying a ‘particular social group.’ “); Thomas v. Gonzales, 409 F.3d 1177, 1180 (9th 
Cir. 2005) (en banc) (“family membership may constitute membership in a ‘particular social group,’ and thus confer 
refugee status on a family member who has been persecuted or who has a well-founded fear of future persecution 
on account of that familial relationship.”); Rios v. Lynch, 807 F.3d 1123, 1128-29 (9th Cir. 2015) (upholding Thomas 
post Matter of M-E-V-G-). 
22 Umaña-Ramos v. Holder, 724 F.3d 667 (6th Cir. 2013) (“young Salvadoran men who have refused to join the 
Maras.”) Orellana–Monson v. Holder, 685 F.3d 511 (5th Cir. 2012) (“Salvador[an] males between the ages of 8 and 
15 who have been recruited by Mara 18 but have refused to join the gang because of their principal opposition to 
the gang and what they want.”) Mendez-Barrera v. Holder, 602 F.3d 21 (1st Cir. 2010) ("young women recruited by 
gang members who resist such recruitment") Rivera-Barrientos v. Holder, 666 F.3d 641 (10th Cir. 2012) (“women in 



recruitment-based groups in Matter of S-E-G- and Matter of E-A-G- on the basis that the proposed 
groups lack social visibility within El Salvador and Honduras, respectively.23  After clarifying the “social 
visibility” requirement in Matter of M-E-V-G-, however, the BIA granted remand for consideration of the 
group “Honduran youth who have been actively recruited by gangs but who have refused to join 
because they oppose the gangs.”24 Recent BIA and circuit court decisions have reflected the evolution of 
the BIA’s standards and reached varied conclusions regarding the viability of recruitment-based 
particular social groups.25  Practitioners should pay close attention to the particularity and social 
distinction requirements articulated in Matter of W-G-R- and Matter of M-E-V-G-, and thoroughly 
document their claims. 

Gang-based claims are complicated, and practitioners advancing them should be careful to meet all the 
PSG criteria, consider alternate grounds for relief (such as actual and imputed religion and political 
opinion), and build an extensive record.  Adjudicators may consider “gang” claims as monolithic, and it is 
our responsibility to avoid making the same mistake and also to educate adjudicators about the 
situation in our clients’ countries of origin.  Central American “maras” have evolved into complex 
transnational entities, but many of our clients are fleeing persecution from local unaffiliated groups.  
Many Central American cases do not involved heavily-tattooed and readily identifiable gang members, 
and practitioners need to bolster the credibility of their clients when describing their persecutors.  This 
is difficult when clients’ fears stem from anonymous notes or phone calls which may appear to originate 
from opportunistic criminals rather than gangs or maras.  How you address this will vary depending on 
the facts of each case, but be aware of the issue and address it proactively.   

Best Practices In PSG Formulation 

In this section, the authors share 10 suggestions and reminders for practitioners advancing claims based 
on membership in a PSG.  For the reader’s convenience, we offer these practice pointers in bullet form. 

1) Avoid “circular” PSGs. Each of the authors has winced at least once upon hearing a colleague propose 
a social group, such as “Salvadoran youth who’ve been persecuted by gangs” or “Guatemalan women 
who’ve been abused by their husbands,” where the persecution suffered as part of the PSG definition. A 
PSG can include the shared risk of harm,26 and past persecution may contribute to a person’s 
vulnerability (“marital status can be an immutable characteristic where the individual is unable to leave 

                                                                                                                                                                                           
El Salvador between the ages of 12 and 25 who resisted gang recruitment.” Has particularity but not socially 
visible). 
23 In Matter of S-E-G-, 24 I&N Dec. 579 (BIA 2008) the BIA found that a group consisting of “Salvadoran youth who 
have been subjected to recruitment efforts by MS–13 and who have rejected or resisted membership in the gang 
based on their own personal, moral, and religious opposition to the gang's values and activities” lacked 
“particularity” and “social visibility”; In Matter of E-A-G-, 24 I&N Dec. 591 (BIA 2008) the BIA rejected a group 
consisting of "persons resistant to gang membership,” finding that those persons “have not been shown to be part 
of a socially visible group within Honduran society.” 
24 It is important to note that in Matter of M-E-V-G- the BIA did not go as far as to endorse the proposed particular 
social group, and it only deemed remand appropriate under the limited circumstances of the case.  Matter of M-E-
V-G-, 26 I&N Dec. 227 (BIA 2014). 
25 Prior to the BIA’s clarification of “social distinction” in Matter of W-G-R-, 26 I&N Dec. 208 (BIA 2014) and Matter 
of M-E-V-G-, 26 I&N Dec. 227 (BIA 2014), a proposed group consisting of “El Salvadoran women between ages of 
12 and 25 who resisted gang recruitment” was found to lack social visibility but otherwise meet the criteria for a 
particular social group.  Barrientos v. Holder, 658 F.3d 1222 (10th Cir. 2011). 
26 See, e.g., Matter of C-A-, 23 I&N Dec. 951 (BIA 2006); Kante v. Holder, 634 F.3d 321, 327 (6th Cir. 2011); Rivera 
Barrientos v. Holder, 658 F.3d 1222 (10th Cir. 2011). 



the relationship”).  Matter of A-R-C-G-, 26 I&N Dec. at 392-393 (emphasis added).  But it mustn’t define 
the group.  See e.g. Lukwago v. Ashcroft, 329 F.3d 157, (3d Cir. 2003) (“[T]he shared experience of 
enduring past persecution… does not support defining a “particular social group” for past persecution 
because the persecution must have been “on account of” a protected ground…. [T]he “particular social 
group” must have existed before the persecution began.”). 

2) If possible, try to use established PSGs and non-PSG grounds. When presenting a PSG-based asylum 
claim, try to use a PSG that has already been recognized in a precedential decision. As discussed above, 
the Board’s prescribed PSG analysis is imprecise and grants significant leeway to the adjudicator on 
whether or not to recognize a PSG. This is especially true when presenting cases before the asylum 
office. Asylum Officers are restricted in their ability to recognize novel PSGs.  Novel PSGs presented to 
the asylum office may require the adjudicator to obtain approval from Headquarters before the claim 
can be approved.  Similarly, if your PSG contains elements of race, nationality, religion, or political 
opinion, you may be able to avoid battles over the PSG’s viability by formulating the claim in terms of 
those alternate grounds.  Recall that the requirements of immutability, particularity, and social 
distinction27 do not apply to claims based on race, nationality, religion, or political opinion. 

3) If a novel PSG presents itself, be sure to brief it and define it using the criteria identified by the BIA 
(immutability, particularity, and social distinction). If your case requires the presentation of a novel 
PSG, be sure to use the framework presented by the BIA in W-G-R- and M-E-V-G-. Advocates should be 
ready for the imprecision of the terms “particularity” and “social distinction” and the analysis these 
terms require. It may be helpful to think of the “particularity” and “social distinction” categories as 
boundaries barring PSGs that are too broad on one end (“particularity”) and too narrow on the other 
(“social distinction”). Also, remember that country conditions evidence are relevant to both. 

4) Remember that “there is no ‘blanket rejection of all factual scenarios involving gangs’.”  To 
determine whether a group is a particular social group for the purposes of an asylum claim, the agency 
must make a case-by-case determination as to whether the group is recognized by the particular society 
in question. To be consistent with its own precedent, the BIA may not reject a group solely because it 
had previously found a similar group in a different society to lack social distinction or particularity, 
especially where, as here, it is presented with evidence showing that the proposed group may in fact be 
recognized by the relevant society.” Pirir-Boc v. Holder, 750 F.3d 1077, 1084 (9th Cir. 2014) (quoting 
Matter of M-E-V-G-, 26 I. & N. Dec. 227, 251-252 (2014)). Of course, this cuts both ways: “landownership 
may be the basis of a particular social group” is certainly true in Colombia and Mexico, the nationalities 
of the petitioners in Cordoba v. Holder, 726 F.3d 1106, 1114 (9th Cir. 2013), but that’s not necessarily 
true elsewhere. 

5) Keep your PSGs simple.  The BIA and circuit courts apply the “particularity” and “social 
visibility/distinction” requirements inconsistently.  Keeping your groups simple can reduce the likelihood 
that they will be found lacking.  “[F]ormer members of the Mara 18 gang in El Salvador who have 
renounced their gang membership” Was found to lack “particularity” because “the group could include 
persons of any age, sex, or background. It is not limited to those who have had a meaningful 
involvement with the gang and would thus consider themselves—and be considered by others—as 
‘former gang members.’ ”  Matter of W-G-R-, 26 I&N Dec. at 221. Likewise, regarding “youth resistant to 
gang recruitment”: 

                                                           
27 But see the Nexus section, infra, for the Mogharrabi requirement that the persecutor be aware of the 
applicant’s characteristic. 



[I]t is virtually impossible to identify who is or is not a member. There are, for example, 
questions about who may be considered "young," the type of conduct that may be 
considered "recruit[ment]," and the degree to which a person must display 
"resist[ance]." These are ambiguous group characteristics, largely subjective, that fail to 
establish a sufficient level of particularity. 

Larios v. Holder, 608 F.3d 105, 109 (1st Cir. 2010) (internal citations omitted). Other Courts, however, 
have found that a group as amorphous as “married women in Guatemala who are unable to leave their 
relationship”28 is “particular” enough.  The BIA has not reversed its position regarding “homosexuals in 
Cuba”29 and “former members of the national police”30 despite the fact that those PSGs were found 
sufficient before the BIA began requiring “particularity.”  “[R]egarding social visibility,’” the Seventh 
Circuit has written that: 

the Board has been inconsistent rather than silent. It has found groups to be ‘particular 
social groups’ without reference to social visibility . . . as well as, in this and other cases, 
refusing to classify socially invisible groups as particular social groups but without 
repudiating the other line of cases.” 

Gatimi v. Holder, 578 F.3d 611, 615-16 (7th Cir. 2009).  By contrast, the BIA has imposed the “visibility” 
(or “social distinction”) requirement since inventing it (out of whole cloth31) eight years ago with 
ferocious consistency.32  

Therefore, it is best that at least one articulation of your client’s PSG include as few modifiers as possible 
– e.g. “women,” “family,” or “perceived homosexuals” – to ensure its “social salience.” Resist the urge 
to be overly restrictive in formulating your PSG.  Before proposing “children in El Salvador who lack 
parental protection because their parents live in the United States” ask yourself if children without 
parental protection are perceived or treated differently for purposes of your claim whether their 
parents live in the United States or elsewhere.  If not, then consider dropping “because their parents live 
in the United States” from your group formulation.  Imagine taking a poll in your client’s country: you 
have a viable PSG if that “set of individuals with the shared characteristic would be perceived as a group 
by society.”33  

 
6) Build your record for appeal.  Appeals are the reason PSG standards have changed over time.  
Remember that PSGs are not defined in the statute or regulation, and a lot of what we – and 
adjudicators – take for granted in their analysis has no foundation in law.  For example, a lot of judges 
require that a PSG be specifically defined – word for word – by the applicant, but the definition of a 
“refugee” only requires an applicant to establish that they have or will be persecuted on account of their 
membership in a PSG.  Consider making an objection for the record to the requirement that the PSG be 
defined ahead of your case in chief.  Consider arguing that the adjudicator should independently 
determine whether, on the basis of the record evidence, your client has established their membership in 

                                                           
28 Matter of A-R-C-G-, Id. 
29 Toboso-Alfonso, 20 I&N Dec. 819, 822–23 (BIA 1990). 
30 Matter of Fuentes, 19 I&N Dec. 658, 662 (BIA 1988). 
31 “Particular Social Group Practice Advisory: Applying for Asylum After Matter of M-E-V-G- and Matter of W-G-R-, 
National Immigration Justice Center, January 2016 (posted here: http://tinyurl.com/hj4uwg5).  
32 Matter of E-A-G-, 24 I&N Dec. 591 (BIA 2008). 
33 Matter of M-E-V-G-, 26 I&N at 238 (BIA 2014) (emphasis added). 

http://tinyurl.com/hj4uwg5


a PSG.  When asylum officers conduct credible fear interviews of pro se applicants, they are instructed to 
consider alternate group formulations and determine whether the applicant’s testimony establishes 
their membership in a PSG34 – why should this change when the applicant is before an IJ or AO?  Some 
adjudicators reject gang-based claims outright, misunderstanding BIA or Circuit Court gang cases as 
holding that these types of claims are not viable.  Familiarize yourself with relevant precedent and make 
sure that the record reflects your position that these claims must be adjudicated on a case-by-case 
basis.  Keep in mind that in Matter of S-E-G- the BIA denied relief on the basis of the record.35  
Introducing relevant evidence may help you to distinguish your case from Matter of S-E-G-. 
 
7) Thoroughly vet your client in order to discover potential PSGs.  Try to fully understand the basis of 
their fear of return, particularly if your PSG is not “established.”  For example, in gang recruitment cases, 
it is important to understand the reason or reasons why an applicant is resistant to gang recruitment.  
Getting to the root of an applicant’s objections to the gang may reveal additional potential particular 
social groups, deeply held religious or political beliefs, and specific instances of past persecution against 
the applicant or the applicant’s family.  In addition to general questions about the applicant’s 
experiences with gang recruitment, questions regarding the following may be helpful in starting 
conversations that could uncover additional claims: 

- When and how did the applicant become aware of gangs? 
- Did the applicant ever discuss gangs with friends, family, teachers, or clergy?  If so, what 

prompted the discussion(s)?  What was discussed? 
- How would the applicant respond if a loved one became involved with gangs?  What if a 

loved one became romantically involved with a gang member?  (getting the applicant to 
discuss a hypothetical individual gang member may reveal his or her beliefs about gang 
members as a whole) 

- What should the government do about gangs?  Do the federal and local governments have a 
role? 

- Do politicians and gangs work together?  Which gang does the applicant believe is tied to 
which politician? 

- Are there people that the gangs do not attempt to recruit?  Why doesn’t the gang attempt 
to recruit them? 

                                                           
34 USCIS-RAIO, Asylum Division Officer Training Course, “Credible Fear” (Feb. 28, 2014) VII.B.2.d (p. 25): “Although 
the applicant bears the burden of proof to establish a nexus between the harm and the protected ground, asylum 
officers have an affirmative duty to elicit all information relevant to the nexus determination. Evidence of motive 
can be either direct or circumstantial. Reasonable inferences regarding the motivations of persecutors should be 
made, taking into consideration the culture and patterns of persecution within the applicant’s country of origin 
and any relevant country of origin information, especially if the applicant is having difficulty answering questions 
regarding motivation.” 
35 See Matter of S-E-G-, 24 I&N Dec. at 585, 587, and 589 (“there is no evidence in the record to show that gang 
members limit recruitment efforts to male children who fit the above description, or do so in order to punish them 
for these characteristics, although these factors perhaps make the potential recruit an easier and more desirable 
target.” (585) “There is little in the background evidence of record to indicate that Salvadoran youth who are 
recruited by gangs but refuse to join (or their family members) would be “perceived as a group” by society, or that 
these individuals suffer from a higher incidence of crime than the rest of the population.” (587) “there is no 
evidence in the record that the respondents were politically active or made any anti-gang political statements.” 
(589) “while we acknowledge that the male respondents were physically mistreated and all of the respondents 
were threatened, the record does not establish that the incidents described by the respondents rise to the level of 
persecution” (589, fn. 6)). 



8) Alternative domestic violence PSG: With respect to cases involving domestic violence, DHS has 
proposed an alternative PSG, namely, “women who are viewed as property by virtue of their positions 
within a domestic relationship.”36 This alternative PSG may be helpful where immigration judge may 
believe that a victim of abuse was able to leave the relationship. 
 
9) Domestic Violence Dynamics: In domestic violence-based asylum cases, it will likely be helpful to 
have evidence of domestic violence dynamics.   
 

a. Recognizing domestic violence patterns:  
 

i. Power and control: Domestic violence is defined by the perpetrator’s desire to 
exert power and control over his partner.37 Although physical force is often 
involved, that is not always the case. Where subtler patterns of domestic 
violence arise, it may be helpful to have an expert on domestic violence 
dynamics (e.g., a therapist or psychologist) to testify about how the entirety of 
the perpetrator’s behavior amounts to domestic violence and suggests a high 
level of danger—even if extreme physical violence had not occurred by the time 
of the survivor’s flight. Spousal rape in the absence of physical force is often 
dismissed, as is strangulation which is a strong indicator of lethality of the 
relationship.  

 
ii. A note on strangulation: Domestic violence victims who have been strangled are 

seven times more likely to be killed by their domestic partner--even though the 
physical evidence of strangulation may be scant.38 As evidence of the 
seriousness of strangulation within the domestic violence context, many states, 
including Louisiana, classify domestic violence strangulation as a felony offense. 
LA RS § 14:35.3(L). Advocates representing domestic violence-based 
strangulation cases should screen for strangulation and document its 
importance as a sign of the lethality of the relationship.  
 

iii. Inability to leave: Advocates presenting domestic violence-based asylum cases 
will likely encounter cases where there has been some period of separation 
between the spouses or domestic partners, which may tempt an adjudicator to 
find that the applicant does not fall within the A-R-C-G- social group. Again, an 
expert in domestic violence dynamics could be especially useful in such 
situations. Statistics show that the weeks following separation from an abuser is 
one of the periods of highest risk of lethality in a domestic violence 
relationship.39 Victims, recognizing this elevated risk, often make the decision to 
return to their abuser in order to protect their children or themselves. Such 
evidence could illustrate that a period of separation from the abuser does not 
mean that the applicant was able to leave the relationship. 

                                                           
36 DHS Brief in Matter of L-R-. Posted here: https://cgrs.uchastings.edu/our-work/matter-l-r. 
37 U.S. Department of Justice, Office on Violence Against Women: https://www.justice.gov/ovw/domestic-violence 
38 National Domestic Violence Hotline, “The Dangers of Strangulation,” (March 15, 2016). 
http://www.thehotline.org/2016/03/the-dangers-of-strangulation/. 
39Campbell, J.C. et al., “Risk Factors for Femicide in Abusive Relationships/ Results From a Multisite Case Control 
Study,” Am J of Pub Health 93(7) (July 2003), 1089-97. 

https://cgrs.uchastings.edu/our-work/matter-l-r
http://www.thehotline.org/2016/03/the-dangers-of-strangulation/


 
10) Do not forget about nexus!  As noted in the first pointer, you should avoid discussing the harm the 
applicant will suffer in the context of defining your PSG, but you still need to discuss the fact that there 
is a nexus between group membership and the past or feared harm. 
 
Establishing Nexus 
 
As the Seventh Circuit explained in Cece v. Holder, an extremely large PSG, such as “women” may be 
sufficiently defined, but the applicant must still establish a nexus between the harm they suffered or 
fear and their membership in that PSG.  The en banc decision in Cece highlights the importance of nexus 
in claims involving PSGs: 

the breadth of category has never been a per se bar to protected status. … The ethnic 
Tutsis of Rwanda numbered close to 700,000 before the genocide of 1994, and yet a 
Tutsi singled out for murder who managed to escape to the United States could surely 
qualify for asylum in this country. And undoubtedly any of the six million Jews ultimately 
killed in concentration camps in Nazi-controlled Europe could have made valid claims for 
asylum, if only they had had that opportunity.  Many of our asylum laws originated out 
of a need to address just such refugees from World War II. It would be antithetical to 
asylum law to deny refuge to a group of persecuted individuals who have valid claims 
merely because too many have valid claims 

Cece v. Holder, 733 F.3d 662, 674-45 (7th Cir. 2013) (en banc) (citations omitted).  After accepting the 
PSG in Cece the Court noted that “it is the nexus requirement where the rubber meets the road.”  Id. at 
673.  The nexus between the harm feared and membership in the particular social group to which a 
respondent belongs is that membership in the group must be “at least one central reason” for the 
persecution.  INA §208(b)(1)(B)(i).   

This does not mean “the unreasonable burden of establishing the exact motivation of a ‘persecutor’ 
where different reasons for actions are possible”, what is required are “facts on which a reasonable 
person would fear that the danger arises on account of … membership in a particular social group”.   
Matter of Fuentes, 19 I&N Dec. 658, 662 (BIA 1988).  In “mixed motive” cases where a persecutor acts 
for multiple reasons, the BIA has held that race, nationality, political opinion, religion, or membership in 
a particular social group must be “one central reason” for the action for withholding of removal under 
INA § 241(b)(3).  See Matter of C-T-L, 25 I&N at 348.  In Girma v. I.N.S., 283 F.3d 664 (5th Cir. 2002) the 
Fifth Circuit stated that: 

Under a mixed motive analysis, an applicant need not show past persecution or fear of 
future persecution "solely on account of" a protected ground. Borja, 175 F.3d at 735 
(quoting Osorio, 18 F.3d at 1028). Stated another way, "the presence of possible mixed 
motives need not [necessarily] defeat an asylum claim." Kozulin v. INS, 218 F.3d 1112, 
1117 (9th Cir. 2000) (internal quotations and citations omitted) (discussing the holding 
in Borja, 175 F.3d 732). An applicant must only show that one of the persecutor's 
motives falls within a statutorily protected ground. Singh v. Ilchert, 63 F.3d 1501, 1509 
(9th Cir. 1995). Furthermore, an applicant is not required to provide direct proof of her 
persecutor's motives but rather some evidence of it, direct or circumstantial. Elias-
Zacarias, 502 U.S. at 483, 112 S.Ct. at 816-17. The evidence presented, however, must 
compel a reasonable fact-finder to conclude that the harm suffered by an applicant was 
motivated, at least in part by, a protected ground. Borja, 175 F.3d at 736. 



  
Girma v. I.N.S. at 667.40  

Formulating a proper PSG is only half of the battle.  You must ensure that you include record evidence 
showing that the applicant’s membership in the PSG is or was at least one central reason for the 
persecution they suffered or fear. 

The manner in which you establish nexus will vary depending on the facts of each case.  In Matter of 
Mogharrabi, 19 I&N Dec. 439 (BIA 1987) the BIA established that an alien may satisfy the well-founded 
fear requirement if (1) the applicant possesses a belief or characteristic a persecutor seeks to overcome 
in others by means of punishment of some sort; (2) the persecutor is already aware, or could become 
aware, that the applicant possesses this belief or characteristic; (3) the persecutor has the capability of 
punishing the applicant; and (4) the person has the inclination to punish the applicant.  Mogharrabi, 19 
I&N Dec. at 446.  In the absence of direct evidence of a persecutor’s motive, the Mogharrabi factors 
provide a useful framework for establishing nexus through country conditions evidence. 

Conclusion 

Membership in a particular social group as a basis for asylum or withholding of removal will remain a 
“hot topic” as growing numbers of people are displaced from their homes by actors and forces whose 
composition and motives can be difficult to explain.  The world, and our laws, have changed in 
numerous ways since the adoption of the Refugee Convention, and so have the reasons why people 
seek refuge in the United States.  It is important for practitioners to understand how PSG boundaries 
continue to evolve and to litigate their claims fully and effectively.  By successfully expanding the 
boundaries of what constitutes an acceptable PSG, we can save the lives of our clients, as well as the 
lives of others who are escaping similar conditions as them. 

                                                           
40 See also Bi Xia Qu v. Holder, 618 F.3d 602, 608 (6th Cir. 2010) (“if there is a nexus between the persecution and 
the membership in a particular social group, the simultaneous existence of a personal dispute does not eliminate 
that nexus.”); De Brenner v. Ashcroft, 388 F.3d 629, 636 (8th Cir. 2004) (“persecution due to a statutorily protected 
ground may provide a basis for a finding of refugee status even though other, nonprotected criteria might have 
provided additional motivation for the persecutor's actions.”). 


