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HOW TO ANALYZE CRIME: 
A 2016 UPDATE ON THE CATEGORICAL AND  
CIRCUMSTANCE SPECIFIC APPROACHES 1 

 
By Mary Kramer2 

 

THE CATEGORICAL APPROACH 

It’s for Everyone, Not Just the Litigators 

Why are you reading this article and why is the topic important?  This discussion is about 
successfully drafting motions to dismiss the charge of removability, or memorandums in support 
of relief (i.e., not an aggravated felony for cancellation purposes).  But that’s not all.  
Memorandums of law may also be necessary in adjustment of status cases (think:  crime 
involving moral turpitude) or naturalization (think:  aggravated felony).  Thus even immigration 
attorneys who normally steer clear of the courtroom, but are involved in visa processing, 
adjustment, or naturalization cannot avoid the annoying phrase:  categorical approach.  This is 
why you are reading this advisory, and if you know someone who is not—but should be—pass it 
on. 

It’s all about Divisiblity 

Means v. Elements 

 In order to successfully present a categorical analysis, it is important to first understand 
divisibility.  Indeed, the first step in a well-written motion or memo addressing a particular 
charge under the INA is to clearly state whether the criminal statute at hand is divisible-- or not. 
In turn, divisibility requires understanding the distinction between elements and means.  An 
“element” is an essential ingredient to the crime, which must be proved before a jury, or admitted 
to in the plea stage.  On the other hand, a means is a method, or fact, that describes how the 
crime was carried out.  The confusion between the two arises because means are often disguised 
as elements:  the phrasing or punctuation of a particular statutory phrase can give the impression 
that a means is in fact an element—when it is not.  Practitioners should never be frustrated that it 
is hard to tell the difference between a means or element; after all, this has been the subject of 
much litigation throughout the highest courts.  It takes research—that’s case law and jury 
instructions—to determine what is a required element, and what is simply a means.  But here’s 
the point:  alternative means do not create a divisible statute.  Alternative elements do.   

                                                           
1 This article was adapted from a case list prepared as a handout for the AILA National 
Advanced Removal Conference in New York on October 10, 2016.  The case list was expanded 
to create a full article. It is utilized with the express permission of AILA National.  Accordingly, 
the author acknowledges the research of Attorneys Isaac Wheeler and Matthew Guadagno, who 
contributed to the original case list.  
2 Mary Kramer is the author of The Immigration Consequences of Criminal Activity:  A Guide to 
Representing Foreign-Born Defendants (aila.org 6th ed. 2015).  She is the 2015 recipient of the 
Edith Lowenstein Award, AILA National’s highest award for Excellence in the Practice of 
Immigration Law.  She practices in Miami, Florida. 
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Modified categorical approach 

Of course where the statute is divisible, the adjudicator makes recourse to the record of 
conviction:  the charging document, the plea, the judgment and sentence, to determine which 
portion of the divisible statute was in fact charged.3  In the absence of divisibility, the adjudicator 
should not look at the record of conviction.  The proper classification of the crime (is it a theft 
crime, a crime of violence, a fraud offense?) must be based only on the language of the criminal 
statute. 

Note: Attorneys want to avoid recourse to the record of conviction, because the 
charging document will contain information that is prejudicial to the client.  This 
is why it is important to argue a statute is not divisible.  When the statute is not 
divisible, the adjudicator looks to the least culpable, or minimal conduct, 
described by the statute, without reflection on “what happened” or what the client 
“did.”   

Descamps v. United States 

Following the Supreme Court’s decision in Descamps v. United States,4 federal courts still 
differed over the distinction between means and elements.  In Descamps, the Court looked at an 
overly broad statute, finding that because the state burglary statute included lawful as well as 
unlawful entries, the provision was not a generic “burglary” offense (burglary is defined as an 
unlawful entry into a building or other structure.)5  Where the state statute is broader than the 
generic crime, there is no categorical match.  What’s more, breadth does not constitute 
divisibility, so there is no recourse to the record of conviction documents to determine which 
element applied.   

Still, the issue of breadth (the overly broad statute) is not the same as the means versus elements 
dilemna.  After Descamps, some circuits focused on statutory phrasing, such as lists of means, or 
subsections, or the term “or,” to find that a statute was divisible.  In fact, these courts were 
looking at means, or methods, not elements—these outlying courts were finding statutes divisible 
based on alternative methods. 6    

Matter of Chairez 

The split led to confusion in the immigration law world.  The BIA, in response to Descamps, first 
issued a strict elements approach to analyzing criminal statutes for purposes of their INA 
classification in Matter of Chairez I.7   In response to a split in the circuits, the BIA issued 
Chairez II, deciding that the law of the circuit would apply in terms of whether alternative means 
can qualify as divisibility, or whether only alternative essential elements triggered divisibility.  
The Attorney General then vacated Chairez altogether—which brings us back to resolution by 
the Supreme Court. 

                                                           
3 Shepard v. United States, 544 U.S. 13 (2005) 
4 133 S.Ct. 2276 (2013) 
5 Taylor v. United States, 495 U.S. 575 (1990) 
6 For a review of the split in federal circuits, see footnote 3 of Matter of Chairez II, 26 I&N Dec. 
478 (BIA 2014) 
7 26 I&N Dec. 349 (BIA 2014) 
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Mathis v. United States 

 In Mathis v. United States,8 the Court again addressed divisibility in an Armed Criminal 
Career Act case.  Under the ACCA, a defendant convicted of a firearms offense after three prior 
“violent felony” convictions faces an enhanced sentence:  a mandatory minimum of 15 years.  In 
this case, defendant Mathis had several previous convictions for burglary in Iowa.  The question 
became whether Iowa’s “burglary” statute is a categorical match to the generic definition.  
Again, the generic definition is an unlawful entry into a building or structure.  Iowa’s burglary 
statute penalizes an unlawful entry into a:  building, structure, land, water, or air vehicle.9  
Unlike the situation in Descamps, which dealt with an overly broad statute (that encompasses the 
generic crime, and then some), Mathis asked whether the enumeration of various factual means 
(locations) for committing a single element render the statute divisible.  

Below, the court of appeals found that the “locations” were means to satisfy elements, and held 
the Iowa statute divisible on this basis.  Consider this quote from the Supreme Court’s decision, 
summarizing the Eight Circuit’s analysis: 

[T]he Court of Appeals thought nothing changed if structures and vehicles were 
not distinct elements but only alternative means: ‘Whether [such locations] 
amount to alternative elements or merely alternative means to fulfilling an 
element,” the Eighth Circuit held, a sentencing court “must apply the modified 
categorical approach’ and inspect the records of prior cases.10 

The Supreme Court disagreed, however, and distinguished between means and elements.  
According to the Court, an enumeration of locations (building, land, water, air) does not make 
for alternative elements, hence divisibility.  To paraphrase the Court, a statute might itemize the 
various places that a crime could occur as disjunctive factual scenarios:  a jury need not decide 
these legally extraneous circumstances.  In the absence of true divisibility, the Iowa statute is not 
a categorical match to the generic definition of burglary, hence, it’s not a “burglary” conviction 
at all; Defendant Mathis avoided the ACCA minimum mandatory sentence. 

So, reader beware:  the listing of different means or methods may appear superficially to qualify 
as elements, but only required ingredients needed to prove the crime are essential elements.  
Unless there are true and distinct elements listed in the alternative, a statute is not divisible. And 
where the statute is not divisible, the adjudicator does not look to the record of conviction 
documents—at all.  The four corners of the criminal statute determine the proper classification 
of the crime, and one assumes the least culpable conduct described therein. 

Back to Chairez 

                                                           
8 136 S. Ct. 2243 (2016)   
9 Iowa Code § 702.12 
10 136 S. Ct., at 2250 



 4 

 On September 6, 2016 the Attorney General lifted the stay in Matter of Chairez and remanded to 
the BIA for new decision in light of Mathis.  On September 28, 2016, 11the BIA essentially 
reaffirmed the original Matter of Chairez I, with no variation for different circuit approaches.  
Means of committing the crime are not elements; alternative statutory phrases or provisions do 
not qualify as elements.  Relying on Mathis, the BIA noted that means and elements can be 
difficult to distinguish.  One way? Consider the following quote: 

If statutory alternatives carry different punishments, then under Apprendi v. New 
Jersey,12 they must be elements. Conversely, if a statutory list is drafted to offer 
"illustrative examples,” then it includes only a crime's means of commission 

Controlled Substance Statutes:  elements or means? 

In Spaho v. U.S. Att’y Gen.,13 the Court of Appeals for the Eleventh Circuit looked at Fla. Stat. § 
893.13(1)(a)(1), to determine whether it fit the illicit trafficking prong of the aggravated felony 
definition at INA § 101(a)(43)(B).  This statute states, in pertinent part: 

[A] person may not sell, manufacture, or deliver, or possess with intent to sell, 
manufacture, or deliver, a controlled substance. 

 Of note, because the Florida statute contains a lower mens rea than the federal statute, it is not a 
categorical match to the federal felony—hence not a “drug trafficking.”  The issue in this case 
was whether the provision qualifies as “illicit trafficking.”  Illicit trafficking requires a 
commercial element.  For example, “sale” is clearly commercial; delivery and manufacturing are 
not necessarily commercial in nature.  Thus if the statute were indivisible, the least culpable 
conduct would adhere, and the statute would not qualify as illicit trafficking—regardless of what 
Mr. Spaho’s record of conviction said [his said “sale.”]  But if the statute were divisible, the 
adjudicator could look to the record of conviction to determine which term, or verb, he was 
convicted of.  The Court of Appeals found that the statute is divisible because the terms sale, 
delivery, manufacture, and possession etc., are alternative elements, not means.  This author 
disagrees.  Charging documents frequently charge the statute verbatim, including all the terms, 
and it is not at all clear that a jury must decide which of the acts were violated.  This is a case 
worth appealing. 

By comparison, Chang-Cruz v. AG United States, No. 14-4570 (3rd Cir. July 2016), discussed a 
New Jersey conviction for:  distributing, dispensing or possessing with intent to distribute a 
controlled dangerous substance.”  The court of appeals found “dispensing” is not part of the 
federal definition and not an aggravated felony, and the statute is not divisible as it provides 
alternative means, not elements.  This is an unpublished, but very interesting decision that bumps 
up against Spaho. 

 
                                                           
11 Matter of Chairez III, 26 I&N Dec. 819 (BIA 2016) 
12 530 U.S. 466 (2000) 
13 No. 11299 (11th Cir. Sept. 19, 2016) 
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BURDEN OF PROOF IN THE RELIEF STAGE 

In Matter of Almanza,14 the BIA discussed application of a modified categorical approach where 
(1) the statute is divisible (describing both removable and non-removable crimes), and (2) the 
parties are in the relief stage (such that the burden rests with the non-citizen).  An example might 
be an LPR with multiple convictions, applying for cancellation of removal under INA § 240A(a). 
Under this hypothetical, one of his convictions for assault may be under a divisible statute, with 
an inconclusive record of conviction—such that the government cannot prove removability—but 
the burden (theoretically) shifts to the noncitizen to show which portion of the statute applies for 
relief purposes.  In the absence of a definitive record of conviction—that confirms the non-
removable portion was prosecuted—the noncitizen cannot meet his burden of proof.   

Originally, the Ninth Circuit issued a well thought out decision that overturned the BIA, finding 
that the categorical resolution of the classification of crime does not change just because the 
context is relief. 15  Inexplicably, the Ninth Circuit vacated that decision en banc and instead 
issued Almanza-Arenas v. Lynch.16   The issue is whether the categorical approach applies in the 
relief stage where the statute divisible and under the regulation,17 the burden shifts to respondent.  
The Ninth Circuit avoided the question altogether by finding the state statute at issue was not 
divisible at all, and categorically not a CIMT—which resolved the issue for the removal and 
relief contexts.   

Recently the First Circuit did address the issue head on, in an excellent case finding that the 
categorical analysis does not change in the context of relief.  In Sauceda v. Lynch,18 the court of 
appeals relied on Moncrieffe v. Holder19 and Melouli v. Lynch20 in finding that the categorical 
approach -- with the help of its modified version -- answers the purely "legal question of what a 
conviction necessarily established."21  The allocation of the burden of proof does not change the 
essential legal analysis.  Sauceda is a great decision, and makes for interesting reading.  
Practitioners can use the analysis in arguing against Matter of Almanza (which is required 
homework for anyone reading this article). 

CURRENT ISSUES IN DEFINING “CRIME OF VIOLENCE” UNDER 18 USC § 16 

The federal definition of “crime of violence” under 18 U.S.C. § 16 is significant for aggravated 
felony purposes under INA § 101(a)(43)(F), as well as the domestic violence ground under INA 
§ 237(a)(2)(E).   For aggravated felonies, a sentence of imprisonment of at least one year must be 

                                                           
14 24 I&N Dec. 771 (BIA 2009) 
15 Almanza-Arenas v. Holder, 771 F.3d 1184 (9th Cir. 2014); Vacated and remanded by Almanza-
Arenas v. Lynch, 785 F.3d 366 (9th Cir. 2015) 
16 815 F.3d 469 (9th Cir. 2016) 
17 8 C.F.R. § 1240.8 
18 819 F.3d 526 (1st Cir. 2016) 
19 133 S.Ct. 1678 (2013) 
20 135 S.Ct. 1980 (2015) 
21 819 F.3d, at 534 
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imposed.   Under INA § 237(a)(2)(E), the sentence does not control.  This provision applies to 
convictions entered after September 29, 1996.  

It is important to remember that 18 USC § 16 contains two subsections, (a) and (b).  Subsection 
(a) takes an elemental approach and looks at whether the criminal statute contains the intentional, 
active use of violent physical force.  Subsection (a) will generally cover the per se violent crimes, 
like assaults and battery.   Subsection (b) involves any offense that is a felony, and by its 
“nature” involves a risk that force will be used in the course of committing the crime.  Thus 
subsection (b) is both broader and more vague. According subsection (b) crimes will cover 
offenses that do not per se involve violence, but rather, the risk that violence will occur—the 
classic example being burglary. 

 
18 U.S.C. § 16:  The term “crime of violence” means— 
 (a) an offense that has as an element the use, attempted use, or threatened use of physical 
 force against the person or property of another, or 
 (b) any other offense that is a felony and that, by its nature, involves a substantial risk 
 that physical force against the person or property of another may be used in the course of 
 committing the offense. 

 
The Supreme Court in recent years has issued decisions in criminal sentencing cases that discuss 
both subsections (a) and (b) of 18 U.S.C. § 16.   Coincidentally, two of the most significant 
decisions are named Johnson.  So we have Johnson 2010, discussing 18 U.S.C. § 16(a), and 
Johnson 2015 addressing § 16(b). 
 
18 U.S.C. § 16(a):  The active use of violent physical force.   
 
In 2010, in Johnson v. United States22 the Court held that “physical force” under the ACCA 
equals “violent force—that is, force capable of causing pain or injury to another person.” In 
Leocal v. United States,23 (section 16(a) the Court wrote that the definition “suggests a category 
of violent, active crimes.” The BIA has applied Johnson (2010) to 18 U.S.C. § 16(a).  Matter of 
Velasquez, 24Matter of Guzman-Polanco.25 Circuit Court cases of interest include Singh v. 
Ashcroft, 26  and Flores v. Ashcroft.27 

QUERY:  When a statute’s elements require causation of “injury,” is that 
enough to conclude that the statute has violent force as an element? 

                                                           
22 130 S. Ct. 1265 (2010) 
23 543 U.S. 1 (2004) 
24 25 I&N Dec. 278 (BIA 2010) 
25  26 I&N Dec. 713, clarified on reh’g, 26 I&N Dec. 806 (BIA 2016)   
26 386 F.3d 1228 (9th Cir. 2004) 
27 350 F.3d 666 (7th Cir. 2003) 
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• No:  Whyte v. Lynch,28 Chrzanoski v. Ashcroft,29 Dalton v. Ashcroft, 30cf. US v. 
Torres-Miguel, 31 U.S. v. Cruz-Rodriguez, 32 US v. Perez-Vargas.33 

• Yes: United States v. Hill,34 Arellano Hernandez v. Lynch, 35United States v. 
Rice,36 De Leon Castellanos v. Holder, 37Matter of Martin.38 

i. Cf. Castleman v. United States.39 In Castleman, the Court found that the 
“physical force” for “misdemeanor crime of domestic violence” under 18 
U.S.C. § 922(g) includes indirect causation of injury; the Court reserved 
the question for  purposes of 18 U.S.C. § 16, thus the case does not 
directly effect immigration analysis. 
 

18 U.S.C. § 16(b):  Void for Vagueness? 

This is the Johnson 2015 issue.  In Johnson v. United States,40 the Court looked at a similar 
provision to § 16(b), the ACCA’s “residual clause,” finding it unconstitutionally void for 
vagueness because the provision offers no non-arbitrary, objective yardstick to assess risk of 
injury presented by predicate crimes.  Of note, just prior to the Johnson decision, the BIA 
issued a precedent decision in Matter of Francisco-Alonzo.41 Here, the BIA determined that 
Florida’s felony battery statute qualifies as a “crime of violence,” applying the very same 
“ordinary case” analysis that was struck down two weeks later in Johnson.  Since June 2016, 
several circuit courts have addressed the issue of whether 18 USC § 16(b) is similarly void 
for vagueness:  if the answer is yes, then those crimes which do not fall under § 16(a) 
because they do not involve the elements of:  active, violent, physical, force, but potentially 
fall under § 16(b)—because of the risk of harm occurring—will no longer be aggravated 
felonies.  

                                                           
28 807 F.3d 463 (1st Cir. ), reh’g denied, 815 F.3d 92 (2016) 
29 327 F.3d 188 (2d Cir. 2003) 
30 257 F.3d 200 (2d Cir. 2001) 
31 701 F.3d 165 (4th Cir. 2012) (interpreting sentencing guideline 2L1.2) 
32 625 F.3d 274, 276 (5th Cir. 2010) 
33  414 F.3d 1282 (10th Cir. 2005) 
34 ___ F.3d ___, No. 14-3872-cr, 2016 WL 4120667 (2d Cir. Aug. 3, 2016) (924(c)(3)(B)) 
35 ___ F.3d ___, No. 11-72286, 2016 WL 4073313 (9th Cir. Aug. 1, 2016) 
36 813 F.3d 704, 706 (8th Cir. 2016) 
37 652 F.3d 762, 765–67 (7th Cir. 2011) 
3838 23 I&N Dec. 491 (BIA 2002), withdrawn from in Matter of Guzman-Polanco, 26 I&N Dec. 
806 (BIA 2016) 
39 134 S. Ct. 1405 (2014) 
40 135 S. Ct. 2551 (2015) 
41 26 I&N Dec. 594 (BIA 2015) 
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The Ninth, Tenth, Sixth and Seventh Circuits have found that 18 U.S.C. § 16(b) is 
unconstitutionally void for vagueness (note, one of these cases is a criminal matter).  The 
Fifth Circuit has issued a decision that 18 USC § 16(b) is valid and survives.  The Solicitor 
General filed a petition for writ of certiorari on Dimaya v. Lynch, and this case is at the 
Supreme Court. 

Cases holding Johnson (2015) applies to § 16(b) such that it too is void for 
vagueness:  Dimaya v. Lynch,42  Golicov v. Lynch,43  Shuti v. Lynch,44  United 
States v. Vivas-Ceja.45 

Case holding it is not:  A criminal case, United States v. Gonzalez-Longoria. 46 

 

A BIA UPDATE:  EXPANSION OF THE CIRCUMSTANCE SPECIFIC APPROACH 

In Nijhawan v. Holder,47 the Supreme Court applied a circumstance specific test to the 
aggravated felony provision of INA § 101(a)(43)(M)(i) to determine if a loss to a victim from a 
fraud offense exceeds $10,000.  The reasoning behind this is that an amount of “loss” will rarely 
be an actual element of a crime, thus a categorical approach is not an appropriate analysis.  
“Loss” is a non-elemental fact. 

In Matter of H. Estrada,48 the BIA looked at Georgia’s simple battery statute in the context of 
INA § 237(a)(2)(E)(i).  The criminal provision, a basic battery provision involving the use, 
attempted use, or threatened use of physical force, does not contain as an element an enumerated 
victim (spouse, co-habitant, parent of child, etc.) from INA § 237(a)(2)(E).  However (and 
wrongly), the BIA found that the domestic violence victim takes a circumstance specific 
approach that may go outside the elements of the statute, or even the traditional record of 
conviction.  Practitioners should contest Matter of H. Estrada and take this case up on appeal, 
because the Federal Code and many state codes do contain per se domestic violence statutes that 
include as required elements a domestic violence victim.  Thus the Nijhawan rationale (that 
financial loss is not a traditional element) does not apply.   

In Matter of  Garza-Olivares, 49the BIA applied the circumstance-specific test to the aggravated 
felony provision of INA § 101(a)(43)(T) to determine if the failure to appear was: (1) pursuant to 

                                                           
42 803 F.3d 1110 (9th Cir. 2015), cert. pet’n pending at this writing. 
43 ___ F.3d ___, 2016 WL 4988012 (10th Cir. Sept. 19, 2016) 
44  ––– F.3d ––––, 2016 WL 3632539 (6th Cir. July 7, 2016) 
45 808 F.3d 719 (7th Cir. 2015) 
46 ___ F.3d ___ , #15-40041 (5th Cir. Aug. 5, 2016) (en banc) 
47 129 S.Ct. 2294 (2009) 
48 26 I. & N. Dec. 749 (BIA 2016) 
49 26 I. & N. Dec. 736 (BIA 2016) 
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a court order (2) to answer to or dispose of a charge of a felony (3) for which a sentence of 2 
years’ imprisonment or more may be imposed. 

In Matter of Dominguez-Rodriguez,50 the BIA reiterated that the circumstance-specific test 
applies under INA § 237(a)(2)(B)(i) to determine if a single offense of marijuana involves 
possession for one’s own use of thirty grams or less of marijuana.  Of note, the burden lies with 
the Government to prove by clear and convincing evidence the amount.  The BIA followed their 
previous decision in Matter of Davey.51 

In Matter of Introcaso,52 the BIA applied the circumstance specific test to the Adam Walsh Child 
Protection and Safety Act of 2006, Pub. L. No. 109-248, 120 Stat. 587 to determine whether the 
petitioner has committed a “specified offense against a minor.”  Rather than taking a categorical 
approach, the BIA called for a review of the facts and conduct underlying the conviction.  This, 
too, is a bad decision without justification as there are a myriad of statutes dealing with specific 
elements of abuse against minors.   

CONCLUSION 

Successful motions and memorandums begin with an ability to articulate the proper analysis.  In 
most cases, the categorical approach will apply, which in turn begins with an assessment of 
divisibility.  It will not be possible to avoid research:  state case law, jury instructions, an 
assessment of sentencing provisions.  Gone are the days of running a search on a specific crime, 
and accepting without question the previous case law’s approach; rather, the landscape is wide 
open for fresh arguments on the proper classification of crime. Increasingly, the BIA is ready to 
expand the circumstance specific approach; recent cases indicate the BIA is getting it wrong, and 
strong arguments for appeal purposes are in order.  This article does not even touch on the 
realistic probability approach, which holds that if a party proposes a certain analysis, be prepared 
to support application of that approach in a real life case.  At the end of the day, understanding 
the law and the analysis will make the difference in your cases.  Good luck, and happy litigating. 

                                                           
50 26 I. & N. Dec. 408 (BIA 2014) 
51 26 I. & N. Dec. 37 (2014) 
52 26 I. & N. Dec. 304 (BIA 2014) 


