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Off-site Employment of H-1B Workers 

On January 8, 2010, the USCIS Assistant Director for Service Center Operations (at 
that time, Donald Neufeld) issued its memorandum to the Service Center 
Directors, instructing them on the subject: “Determining Employer-Employee  
Relationships for Adjudication of H-I B Petitions, Including Third-Party  Site 
Placements. AILA Doc. No. 10031931, Additions to Officer's Field Manual (AFM) 
Chapter 31.3(g)(15).  
 
It is important for any practitioner who represents H-1B employers, to be familiar 
with this memorandum. Its guidance is currently following by Service Center 
adjudicators. It is especially important in any case where an H-1B employee is to 
be located or “staffed” at an “off-site” third-party location, i.e. at any location 
other than the petitioning employer’s business premises. These types of 
employment are common in the information technology industries and 
increasingly in the health care industries. Many workers in health care, such as 
emergency department physicians, physician assistants, physical therapists, 
hospitalists, neonatologists and even intensive care specialists, are employed by 
staffing companies. These health care workers will perform their duties on the 
premises of hospitals or rehabilitation facilities that are owned by end-user 
clients, not the H-1B petitioner/employer. 
 
The stated purpose of this memorandum was to instruct and to remind USCIS 
adjudicators that I-129H petitioners must provide evidence to demonstrate that an 
“employer-employee” relationship exists and will exist for the entire requested period 
of H-1B status for the employee: 
 

In support of an H-1B petition, a petitioner must not only establish that the 
beneficiary is coming to the United States temporarily to work in a 
specialty occupation but the petitioner must also satisfy the requirement of 
being a U.S. employer by establishing that a valid employer-employee 



relationship exists between the U.S. employer and the beneficiary 
throughout the requested H-l B validity period.   

 
This memorandum focused on the regulatory definition of a U.S. employer:  
 
The term "United States employer", in turn, is defined at 8 C.F.R. 214.2(h)(4)(ii) as 
follows: 

United   States employer means a person, firm, corporation,   
contractor, or other association, or organization in the United States 
which: · 

(1) Engages a person to work within the United States; 
(2) Has an employer-employee relationship with respect to 

employees under this part, as indicated by the fact that it may 
hire, pay, fire, supervise, or otherwise control the work of any such 
employee; and 

(3) Has an Internal Revenue Service Tax identification number. 
 
The memo provided detailed guidance on the factors that USCIS will consider 
determinative of this relationship. Also, as a starting point, USCIS amended 
Section 4 of its H-1B supplement to form I-129 as follows: 
 
Section 4. Off-Site Assignment of H-1B Beneficiaries  

 
1. The beneficiary of this petition will be assigned to work at an off-site 

location for all or part of the period for which H-1B classification sought. 
Yes/No 

 
2.  Placement of the beneficiary off-site during the period of employment will 

comply with the statutory and regulatory requirements of the H-1B 
nonimmigrant classification. Yes/No 

 
3. The beneficiary will be paid the higher of the prevailing or actual wage at 

any and all off-site locations. Yes/No 
 
In any case where the H-1B employee will work at an offsite third party or end-
client worksite, the attorney must be able to advise and assist the employer to 



assemble evidence necessary to prove the existence of an employer-employee 
relationship between the petitioning employer and the employee. The USCIS will 
look at evidence of the petitioner’s right to control the activities of the employee. 
 

In considering whether or not there is a valid "employer-employee 
relationship" for purposes of H-lB petition adjudication, USCIS must 
determine if the employer has a sufficient level of control over the 
employee…. 

 
The best evidence of many of these factors will often be the contract between the 
petitioning employer and the third party end-user client. The contract may 
designate which party has the authority to direct the activities of the H-1B 
employee while he works on the premises of the third party end-user client. 
USCIS will typically look to the contract to verify that the alien’s services will be 
needed for the duration of the requested petition period, and USCIS will look at 
the contract provisions to determine if any of the Neufeld enumerated criteria are 
addressed. 
 
The following is an excerpt from a Request for Evidence from the USCIS Vermont 
Service Center, in a 2016 case. (In this case, the petitioner provided evidence that 
the offsite location was actually a corporate division of the petitioner, but USCIS 
issued this RFE, nonetheless). These bullet points are directly derived from the 
Neufeld memo: 
 
Documentation submitted with your petition indicates that your company 
provides XXXXX manufacturing.  

Right to Control  

 
As an employer who seeks to sponsor a temporary worker in an H-IB specialty 
occupation, you are required to establish by a preponderance of the evidence 
that a valid employer-employee relationship will exist between you and the 
beneficiary, and that you have the right to control the beneficiary's work, which 
may include the ability to hire, fire, pay, and supervise the beneficiary. Also, you 
should be able to establish that the above elements will continue to exist 
throughout the duration of the  
requested H-IB validity period. You have requested a validity period from October 
1,2016 to August 16, 2019.  

In support of the petition, you submitted a letter of support to establish an 
employer-employee relationship. However, this evidence is insufficient to 



establish that a valid employer-employee relationship will exist for the duration 
of the requested validity period. You have indicated that the beneficiary will be 
assigned to work with XXXXXXXX at Memphis, TN. However, you provided no 
documentation to address the work arrangement with XXXXX, their 
acknowledgment of a service agreement with your company, or your company's 
right to control when, where, and how the beneficiary performs the job at 
XXXXXXXXXXXXXXXX.  

USCIS must determine if you have the right to control the employee through 
evidence that describes (with no one factor being decisive or exhaustive):  

* The skill required to perform the specialty occupation;  
* The source of the instrumentalities and tools required to perform the 
 specialty occupation;  
* The location of the work;  
* The duration of the relationship between you and the beneficiary;  
* Whether you have the right to assign additional work to the beneficiary;  
* The extent of the beneficiary's discretion over when and how long to work;  
* The method of payment of the beneficiary's salary;  

 
  

When preparing an H-1B case, where the alien employee is expected to work 
offsite or at a third party customer site, it will be necessary to provide appropriate 
evidence to address the above points. However, the immigration attorney 
typically is retained after the contract between the employer and end-user client 
has already been negotiated and formed. Also, depending on the business model 
of either the staffing employer or the end-user client, it may not be practical for 
the off-site employer to retain control over the day-to-day activities of the H-1B 
employee, who is typically working in conjunction with supervisors and 
employees of the end-user client. 

It is important therefore, to emphasize to USCIS, that the petitioning 
employer remains the entity that has authority to hire and terminate the H-1B 
employee, that the petitioning employer is responsible for providing payroll, and 
other employee benefits to the H-1B employee, including tax withholding and 
matching. It may be possible for the petitioning employer to retain some 
authority to determine the H-1B employee’s schedule and to retain some 
authority for ongoing quality control of the employee’s work. 

Ultimately, it is up to the immigration attorney to advise the alien employee 
and the petitioning employer regarding the evidentiary requirements for approval 
of an H-1B petition in an off-site employment situation. It will often be necessary 
for the immigration attorney to consult with the third party end-user client’s 
attorney or management, in an effort to craft and document a case that will be 



approvable by USCIS. Certainly, the immigration attorney should not participate in 
any misrepresentation of the true relationship between the H-1B employee, the 
petitioning employer and the third party off-site client end-user. 
Amendment of H-1B Petitions after the Simeio Solutions Decision 

 
In the case of Matter of Simeio Solutions, LLC, 26 I&N Dec. 542 (AAO 2015) Interim 
Decision #3832, the Administrative Appeals Office ruled that where an H-1B 
petitioner assigned an H-1B worker, to two locations outside the Metropolitan 
Statistical Area identified in the original petition, and where there was no 
previously filed Labor Condition Application for the two locations, that the 
petitioner was required to immediately notify USCIS and to file an amended or 
new H−1B petition, along with a corresponding LCA certified by DOL, with both 
documents indicating the relevant change. The USCIS has designated Simeio as a 
precedent decision, and USCIS has also issued new guidance on when an 
amended petition is required. It appears that the May 27, 2015 guidance 
effectively goes farther than the Simeio decision, in requiring the employer to file 
an amended petition, where the H-1B employee is assigned to a location outside 
the original MSA, even where an existing LCA is on file for the additional location: 

 
When You Must File an Amended Petition 
 
You must file an amended H-1B petition if your H-1B employee changed or is 
going to change his or her place of employment to a worksite location outside 
of the metropolitan statistical area (MSA) or an “area of intended 
employment” (as defined at 20 CFR 655.715) covered by the existing 
approved H-1B petition, even if a new LCA is already certified and posted at 
the new location.  
 
Note: Once you file the amended petition, your H-1B employee can 
immediately begin to work at the new location. You do not have to wait for a 
final decision on the amended petition for your H-1B employee to start work 
at the new location.1 

  

                                                           

1 USCIS Guidance on When to File an Amended H-1B Petition after the Simeio Solutions Decision 
AILA Doc. No. 15052168 | Dated May 27, 2015  
 



The memo also provides some updated guidance on when it is not necessary to 
file an amended H-1B petition: 
 
 

When You Do NOT Need to File an Amended Petition  
 

• A move within an MSA: If your H-1B employee is moving to a 
new job location within the same MSA or area of intended 
employment a new LCA is not required. Therefore, you do not 
need to file an amended H-1B petition. However, you must still 
post the original LCA in the new work location within the same 
MSA or area of intended employment. For example, an H-1B 
employee moving to a new job location within the New York 
City MSA (NYC) would not trigger the need for a new LCA, but 
you would still need to post the previously obtained LCA at the 
new work location. This is required regardless of whether an 
entire office moved from one location to another within NYC 
or if just one H-1B employee moves from one client site to 
another within NYC.  
• Short term placements: Under certain circumstances, you 
may place an H-1B employee at a new job location for up to 30 
days, and in some cases 60 days (where the employee is still 
based at the original location), without obtaining a new LCA. 
See 20 CFR 655.735. In these situations, you do not need to file 
an amended H-1B petition.  
• Non-worksite locations: If your H-1B employee is only going 
to a non-worksite location, you do not AILA Doc. No. 
15052168. (Posted 5/21/15) need to file an amended H-1B 
petition. A location is considered to be “non-worksite” if:  

o The H-1B employees are going to a location to 
participate in employee developmental activity, such as 
management conferences and staff seminars;  

o The H-1B employees spend little time at any one 
location; or  

o The job is “peripatetic in nature,” such as situations 
where their primary job is at one location but they occasionally 
travel for short periods to other locations “on a casual, short-
term basis, which can be recurring but not excessive (i.e., not 



exceeding five consecutive workdays for any one visit by a 
peripatetic worker, or 10 consecutive workdays for any one 
visit by a worker who spends most work time at one location 
and travels occasionally to other locations).” See 20 CFR 
655.715. 

 
 


