
DENIS	  
A	  Fight	  Against	  Removal	  in	  Four	  Parts	  



DENIS	  COMES	  TO	  THE	  US	  

Denis	  was	  born	  1/1/1975	  in	  Honduras.	  	  

Denis	  first	  came	  to	  the	  US	  in	  1993.	  He	  was	  stopped	  by	  INS	  at	  the	  border,	  granted	  an	  administrative	  
voluntary	  departure	  and	  was	  returned	  to	  Mexico	  (Dennis	  told	  the	  agents	  he	  was	  Mexican,	  not	  
Honduran.)	  	  

Denis	  tried	  again	  to	  enter	  the	  US	  and	  successfully	  crossed	  the	  border	  in	  1994.	  	  

In	  1994,	  Denis	  met	  Magda,	  also	  born	  in	  Honduras,	  and	  they	  began	  living	  together	  but	  never	  
married.	  They	  had	  a	  child:	  	  

   Wilson,	  born	  in	  Texas	  on	  1/1/1995.	  	  

Denis	  and	  Magda	  separated	  in	  2000,	  but	  Denis	  has	  helped	  support	  Wilson	  financially	  and	  saw	  him	  
regularly.	  There	  was	  never	  any	  formal	  custody	  or	  child	  support	  arrangement.	  	  

	  



DENIS	  &	  JUDITH	  START	  A	  FAMILY	  	  

In	  2002,	  Denis	  met	  Judith,	  who	  was	  born	  in	  Texas,	  and	  they	  moved	  in	  together.	  They	  had	  a	  rocky	  
start	  to	  their	  partnership	  and	  Judith	  was	  arrested	  once	  in	  2005	  for	  assault/family	  violence	  after	  a	  
fight	  where	  she	  burned	  Denis	  on	  the	  neck	  with	  a	  lit	  cigarette.	  The	  couple	  sought	  counseling	  and	  
have	  remained	  together.	  	  	  

They	  have	  not	  legally	  married,	  but	  they	  have	  2	  children:	  	  

   Daniel,	  born	  1/1/2005	  
   Samantha,	  born	  1/1/2008	  

	  

In	  2015,	  Denis	  was	  arrested	  for	  ‘theft	  by	  check’	  and	  was	  convicted.	  He	  got	  100	  days;	  probated	  for	  
10	  months.	  He	  completed	  his	  sentence	  and	  was	  released	  from	  state	  jail.	  	  

	  



DENIS	  IS	  DETAINED	  BY	  CBP	  

On	  2/1/2016,	  Denis	  was	  driving	  to	  a	  job	  site	  with	  his	  boss	  and	  another	  co-‐worker.	  The	  boss,	  who	  was	  
driving,	  was	  stopped	  for	  speeding.	  The	  boss	  had	  a	  license	  and	  insurance	  and	  was	  allowed	  to	  leave	  
the	  scene	  with	  a	  ticket.	  The	  police	  asked	  Denis	  and	  his	  coworker	  for	  ID;	  neither	  man	  had	  ID.	  Both	  
men	  were	  arrested	  and	  held	  at	  the	  jail	  until	  ICE	  arrived.	  	  

Denis	  was	  issued	  an	  NTA	  and	  detained	  by	  ICE.	  	  

   Judith	  hires	  you	  to	  represent	  him.	  	  



REMOVAL	  PROCEEDINGS	  IN	  FOUR	  PARTS	  	  

   Pre-‐merits	  Advocacy:	  Admit	  Nothing!	  	  

   Get	  Me	  Out	  of	  Here!	  Bond	  proceedings	  before	  the	  IJ	  	  

   After	  Bond,	  Now	  What?	  Hearing	  Preparation	  and	  the	  Merits	  Hearing	  

   Post-‐Order	  Drama:	  Work	  permits,	  and	  Records,	  and	  Appeals,	  Oh	  My!	  	  

	  



GET ME OUT OF HERE! 
 
BOND PROCEEDINGS 
BEFORE THE IJ 
Iliana Holguin 

April 15, 2016 

Austin, Texas 
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STEP 1: SEEK BOND BEFORE DHS 

� A determination regarding bond and 
bond eligibility is initially made by DHS at 
time of arrest or transfer to detention 
facility 

� Non-citizen may be released on own 
recognizance, released on bond, or be 
held in the custody of DHS pending the 
outcome of the removal proceeding 

� Determination of bond made on Form 
I-286 and is generally attached to NTA 
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STEP 2: SEEK BOND 
BEFORE IJ 

�  Non-citizen may request re-determination of DHS 
bond by an IJ 

�  Request for re-determination may be made 
orally or in writing 

�  Request for re-determination by IJ may be filed 
even before NTA is filed with the court as long as 
non-citizen is in custody of DHS—8 CFR 
§1003.14(a) 
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SEEKING BOND BEFORE IJ 
(CONTINUED) 

�  Bond proceedings are separate and apart from 
removal hearings– 8 CFR §1003.19(d) 

�  However, same IJ can hear both 

�  IJ may inquire into areas not generally permissible 
when making determination as to removability, 
but must be kept separate and apart from 
removal proceedings  
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SEEKING BOND BEFORE IJ 
(CONTINUED) 

�  When making bond determination, IJ considers 
whether non-citizen is a threat to national 
security, a flight risk or a danger to the 
community 

�  In some jurisdictions, IJs require affirmative 
showing of eligibility for relief from removal as a 
condition to bond; VD not generally enough 
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MATTER OF PATEL FACTORS 

�  Fixed address in US 

�  Length of residence in US 

�  Family ties and potential relief based on those ties 

�  Record or appearances in court 

�  Employment history or lack thereof 

�  Criminal record 

�  Pending criminal charges 

�  History of immigration violations 

�  Attempts to flee prosecution or authorities 

�  Manner of entry 

�  Membership in community organizations 

�  Immoral acts or participation in subversive activities 

�  Financial ability to post bond 
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SUCCESSIVE APPLICATIONS FOR 
BOND 

� As long as non-citizen is in the custody 
of DHS and does not have final 
administrative order of removal, may 
continue making successive requests 
for re-determination of bond 

� After initial bond request, however, 
subsequent determinations may only 
be requested in writing and upon a 
showing that circumstances have 
changed materially since prior re-
determination– 8 CFR §1003.19(e) 
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SUCCESSIVE APPLICATIONS 
FOR BOND (CONTINUED) 

� DHS may also seek to revoke or re-
determine bond if there are changed 
circumstances even after re-
determination by IJ 

� Changed circumstances, however, 
must be demonstrated and DHS 
cannot revoke or re-determine just 
because they do not like an IJ’s re-
determination 

� Bond re-determination may even be 
requested after non-citizen released 
from custody, but must be done 
within 7 days of release– 8 CFR 
§1236.1(d)(1) 
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WATCH OUT! SOME NON-
CITIZENS INELIGIBLE FOR BOND 

�  Non-citizens in exclusion proceedings 

�  Non-citizens, including LPRs, deemed to be 
arriving aliens 

�  Non-citizens subject to terrorist or political 
grounds of deportation 

�  Non-citizens subject to mandatory detention 

�  Non-citizens with final administrative orders of 
removal 
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ARRIVING ALIENS 

�  “Arriving alien” defined in 8 CFR §1001.1(q) 
as “an applicant for admission coming or 
attempting to come into the US at a port-of-
entry.” 

�  Designation as arriving alien is very important 
because not eligible for bond 

�  8 CFR §1003.19(h)(2)(i)(B) specifically divests 
IJ of jurisdiction to hear bond requests from 
arriving aliens 

�  ICE does, however, retain jurisdiction to 
parole arriving aliens under INA §212(d)(5) 

�  As of January 2010, arriving aliens found to 
have a credible fear are supposed to be 
automatically considered for parole by ICE 

�  Parole not limited to successful CFI’s 
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MANDATORY DETENTION 
UNDER INA §236(C) 

� DHS shall take into custody any non-
citizen who:  
 1.  is inadmissible for having 
committed any offense covered in 
INA §212(a)(2)—criminal grounds of 
inadmissibility 
 2.  is deportable for having 
committed any offense covered in 
INA §237(a)(2)(A)(ii), (A)(iii), (B), (C) or 
(D)--criminal grounds of deportability 
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MANDATORY DETENTION 
(CONTINUED) 

 3.  is deportable under INA §237(a)(2)(A)(i) 
for which a non-citizen has been sentenced 
to a term of imprisonment of at least 1 year
—CIMT 
 4.  is inadmissible under INA §212(a)(3)(B) 

�  Provision states that DHS shall take non-
citizens into custody “when the alien is 
released on parole, supervised release, or 
probation and without regard to whether or 
not the alien may be arrested or imprisoned 
again for the same offense.” 

 

12 



MANDATORY DETENTION 
(CONTINUED) 

� Very limited exceptions – Witness 
Protection Program 

� Enacted by IIRAIRA, but did not 
become effective until the expiration 
of the Transitional Period Custody 
Rules on October 9, 1998 

� So, only non-citizens released after 
October 9, 1998 are subject to 
mandatory detention—Matter of 
Adeniji, 22 I&N Dec. 1102 (BIA 1999) 
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MANDATORY DETENTION 
(CONTINUED) 

� Non-citizens released on or before 
October 9, 1998 remain eligible for bond 

� BIA has determined that “when 
released” language requires release 
from physical custody—Matter of West, 
I&N Dec. 1405 (BIA 2000) 

� However, BIA has also held that timing of 
release not relevant so long as occurred 
after October 9, 1998 so non-citizen can 
still be subject to mandatory detention 
even if not immediately taken into 
custody by DHS upon release—Matter of 
Rojas, 23 I&N Dec. 117 (BIA 201). 

� An arrest is enough to satisfy the physical 
custody requirement even if no sentence 
was served for the crime 
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MANDATORY DETENTION 
(CONTINUED) 

�  However, release from criminal custody must 
be for a conviction that falls within 236(c) 

�  Although IJs do not have authority to release 
non-citizens subject to mandatory detention, 
they do have authority to determine if non-
citizen is “properly included” within 
mandatory detention provision. §1003.19(h)
(2)(ii) 

�  Non-citizen may request a “Joseph” hearing, 
named after BIA case recognizing this 
authority—Matter of Joseph, 22 I&N Dec. 799 
(BIA 1999). 
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MANDATORY DETENTION 
(CONTINUED) 

�  Under Matter of Joseph, a non-citizen is “properly 
included” within the scope of the mandatory 
detention provision unless DHS is “substantially 
unlikely to prevail” in its charges of removability 

�  If IJ orders bond, DHS may obtain automatic stay 
by simply filing notice of intent to appeal bond 
on Form EOIR-43 

�  If DHS has not charged a non-citizens with a 
crime that would result in mandatory detention in 
the NTA, it must give notice of basis for 
mandatory detention and provide an 
opportunity to challenge detention in Joseph 
hearing 
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APPEALS FROM BOND RE-
DETERMINATIONS 

�  Appeal of IJ’s bond decision must be filed within 30 
days 

�  Even if bond re-determination is on appeal, IJ still 
has authority to hear subsequent re-determination 
request 

�  DHS may seek emergency stay of any bond 8 CFR 
§1003.19(i)(1) 

�  DHS may also obtain an automatic stay of bond 
order when original bond was set at over $10,000 or 
no bond was originally given by DHS by filing Form 
EOIR-43 within 1 business day of the IJ’s bond order; 
thereafter must file notice of appeal consistent with 
8 CFR §1003.38 with BIA within 10 days or the stay 
will lapse 

�  Stay lapses if BIA has not acted on the appeal 
within 90 days 

�  If BIA rules against DHS, bond order is automatically 
stayed for 5 days to allow DHS to seek AG review 
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NOTABLE CIRCUIT COURT CASES 

�  Rodriguez v. Robbins, 715 F.3d 1127 (9th Cir. 2013): 
prolonged detention without adequate review generally 
raises serious constitutional concerns at 6 months; thus, at 
six months, authority for detention shifts from INA §236(c) 
to §236(a) 

�  In contrast, Third and Sixth Circuits have said that 
mandatory detention can only be for a reasonable 
period of time, which will vary on a case-by-case basis: 
Leslie v. AG, 678 F.3d 265 (3rd Cir. 2012); Ly v. Hansen, 351 F.
3d 263 (6th Cir. 2003) 

�  Fourth Circuit found provision unconstitutional where there 
was “no clearly identifiable deadline” for completion of 
proceedings; Welch v. Ashcroft, 293 F.3d 213 (4th Cir. 2002) 

�  District Court in Massachusetts granted a classwide 
permanent injunction requiring a bond hearing at 6 
months; Reid v. Donelan, 22 F.Supp. 3d 84 (D. Mass. 2014)   

18 



ALTERNATIVES TO PHYSICAL 
DETENTION 

�  Intensive Supervision Appearance Program 
(ISAP): private contractors monitoring 
respondents through telephonic reporting, radio 
frequency, GPS (ankle bracelets), and home 
visits 

�  Enhanced Supervision/Reporting (ESR): private 
company using same methods as ISAP 

�  Electronic Monitoring: operated by ICE using 
same methods 
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DETAINERS 

�  DHS may place a notice with federal, state or 
local jail or prison officials requesting that the 
official notify DHS if they intend to release the 
non-citizen or to hold the non-citizen for DHS 

�  A detainer is simply a request; local and state 
officials are not required to hold a non-citizen for 
DHS 

�  In practice, most jurisdictions honor the detainer 
request 

�  DHS may only place a detainer on a non-citizen 
amenable to removal 8 CFR §287.7(a)  
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After Bond, Now 
What? 

Hearing Preparation and the Merits Hearing 
Oh My!  

By: Rosemary Vega 
 



Hearing Preparation 
�  What documents do you need? 

�  Who collects what documents? 

�  How do you collect the documents or how do you 
guide the family to collect the documents? 

 



Identity Documents 
�  Birth certificate 

�  Passport 

�  Identification 

�  Family documents 
�  Parents, spouse, children, sibling birth certificates? 
�  Marriage Certificate  

�  Death Certificate 
�  Divorce Decree 



Physical Presence 
documents 

�  School Records 

�  Tax Returns 

�  Medical records 

�  Bank statements/ records 

�  Bills 

�  Lease agreements/mortgage statements 

�  Pay check stubs 

�  Affidavits and letters from family, friends and 
community 



Criminal Records 
�  How to obtain criminal records from different 

counties in Texas? 

�  How about out of  State Criminal records? 

�  Do you need the information or indictment? 

�  Do you need the police records or offense report? 



Rehabilitation 
�  How do you show rehabilitation? 

�  No further criminal convictions 

�  Rehabilitation center 
�  AA 

 



Good Moral Character 
�  Do we need to prove? 

�  How? 
�  Community Service 

�  Church  
�  AA 
�  Affidavits and letters from friends, family, neighbors, 

employers,   



Counselor Report 
�  Do you need a counselor report? 

�  Who goes to the counselor? 

�  Why is it important? What are the benefits? 



Country Conditions 
�  Articles 

 

�  Expert Reports 
�  What are the benefits? 
�  How do you find an expert? 
 



Hardship Documents 
�  Do we need to show hardship? 

�  If  there is no requirement, but there is hardship- do 
you submit? 

�  To whom do we need to show hardship? 

�  What kind of  hardship? 
�  Extreme? 

�  Exceptionally unusual and extreme hardship 
•  Medical Reports  
 

 
 



Visual or Audio Aids 
�  Does the Court allow for a video or audio? 

�  Is it important to your case? 

 



Witnesses 



Witnesses  
�  Respondent 

�  Unrepentent Respondent 

�  Difficult 
�  Mental issues 

�  Family 
�  Estranged family 

�  Underage children 
�  Undocumented family (spouse) 

 



Witnesses 
�  Country Expert 

�  Is the report enough? 

�  Counselor 
�  If  respondent detained, how get into the detention 

facility to evaluate? 

�  Doctor 
�  If  needs to see respondent who is detained, how do 

you get him into the detention facility? 



Your preparation 
�  What do you need to do to prepare for the Merits 

hearing? 
�  Talk to the Assistant Chief  Counsel (TA) beforehand? 

�  What caselaw do you need to know? 
�  Do you know what is pending at the BIA, in the circuit 

or Supreme Court that may hurt or help your case? 

�  Do you prepare a closing statement? 



Courtroom 
�  Computers in the Courtroom 

�  Why is it a benefit or a distraction? 

�  Internet access? 
 



Courtroom 
�  IJ intimidation 

�  Angry TA 

�  IJ not objective 

�  Is it on the Record? 

�  Brief  it? 



WIN/LOSE 
�  IJ decision 

�  Reserve appeal 



ROSEMARY VEGA 
ATTORNEY & MEDIATOR 

1221 STUDEWOOD ST. 

HOUSTON, TEXAS 77008 

713-429-5476 

ROSEMARY@TAUSKVEGA.COM 

 



Admit Nothing! 
Pre-merits Advocacy Strategies 

By Susannah Volpe 

 



Agenda   

! Initial considerations 

! NTA challenges  

! Motions to Suppress  

! Defeating the I-213  

! Pretrial relief  



Agenda   

! Initial considerations 

! NTA challenges  

! Motions to Suppress  

! Defeating the I-213  

! Pretrial relief  



Initial Considerations: 
  Assessing your Case 

Know your legal strategy before: 

! Entering pleadings on the NTA 

!  Filing a motion to suppress 

! Challenging the I-213 

! Requesting pre-trial relief  

 



Initial Considerations: 
  Assessing your Case 

 

Consider:  
 
-  Does the client have a strong, straightforward case for relief?  

-  Is the client a strong candidate for pretrial relief?  

-  Does the client appear not to qualify for any relief at all?  

-  Will the client become eligible for relief in the future?  



Initial Considerations:  
  Burdens of Proof  

Client DHS 

BOP on Applicant to prove “clearly and 
beyond doubt” admissible. INA 240 (c)

(2) 

BOP on Applicant to prove s/he merits 
favorable exercise of discretion. 

INA§240(c)(4) 

BOP on Applicant to prove by clear and 
convincing evidence that present 

pursuant to a lawful admission. 
8CFR§1240.8(c) 

Burden on gov’t to prove alienage. 
INA§240(c)(3)(A). 

Client Charged as INADMISSIBLE, under INA §212 

If burden “not sustained, such person shall be 
 presumed to be in the United States in  
violation of law."  
 

  United States ex rel. Bilokumsky v. Tod, 263 U.S. 149 (1923).  



Initial Considerations:  
  Burdens of Proof  

Client DHS 

BOP on Applicant to prove s/
he merits favorable exercise 
of discretion. INA§240(c)(4) 

Burden on gov’t to prove 
deportable by clear and 

convincing evidence that is 
reasonable, substantial and 
probative. INA§240(c)(3)(A). 

Client Charged as DEPORTABLE, under INA §237 



Agenda   

! Initial considerations 

! NTA challenges  

! Motions to Suppress  

! Defeating the I-213  

! Pretrial relief  



NTA Challenges  



Notice to Appear 

Requirements: 

(A)The nature of the proceedings against the alien. 

(B)The legal authority under which the proceedings are conducted. 

(C)The acts or conduct alleged to be in violation of law. 

(D)The charges against the alien and the statutory provisions alleged to have 
been violated. 

…  

(G)(i)The time and place at which the proceedings will be held.  

           INA §239 

 



NTA Challenges  

Is the correct person named as the subject?  
 
Is the correct box checked? 
 
Are allegations correct? 

 If proved, do they prove the charge? 
 
Is charge correct? 
 
 
Is a court location listed?  
Is the date and time of next hearing included?  
 
 
Is this person’s title listed in 8 CFR §239.1(a)** ? 
  
 



Notice to Appear 

5th Circuit:  
“The first issue is whether the NTA was substantively defective… The NTA in this case satisfied these 
requirements because it specified that Petitioner was an “arriving alien” who was “not a citizen or 
national of the United States” but rather a “native of Cameroon and a citizen of Cameroon” who was 
present in the United States without proper documentation in violation of “Section 212(a)(7)(A)(i)(I) of the 
[INA]” and ordered that Petitioner appear “before an immigration judge of the United States 
Department of Justice.”  Accordingly, we agree with the BIA that the NTA was not substantively 
defective.” 

 

But,  

“Our rejection of this argument is buttressed by our conclusion that Petitioner waived any 
objection to the NTA by appearing at her initial hearing, failing to object to the admission of the 
NTA, and pleading to the charges contained in the NTA. “  

Chambers v. Mukasey, 520 F.3d 445 (5th Cir. 2008)        



NTA Challenges  

 
Proper Service? 
•  Service in person to respondent or counsel OR by mail, if personal 

service “is not practicable.”  
INA §239(a)(1) 

 
 
In absentia orders:  
•  “[A]n in absentia order may only be entered where the alien has 

received, or can be charged with receiving, a Notice to Appear.” 
Matter of G-Y-R, 23 I&N Dec. 181 (BIA 2001) 

 
 
•  “Proof that the notice was sent by certified mail creates a 

rebuttable presumption of adequate notice…” 
Matter of M-D-, 23 I&N Dec. 540 (BIA 2002)  



NTA Challenges  

Extra Credit : 
-  Detained clients! 

-  Must serve individual (if competent) AND “person in charge of institution”  
-  This refers to a penal or mental institution– not DHS custody  

-  Clients without legal capacity!  
-  Serve the person with whom client resides 

-  Matter of M-A-M-, 25 I&N Dec. 474 (BIA 2011)   

-  Minors under 14 yrs. old!  
-  Must serve the person with whom minor resides AND “whenever possible , service shall also be made on 

the near relative, guardian, committee, or friend.”  
8 CFR §103.5a(c) 

 
“The Immigration Judge found that the Notice to Appear was personally served on the person identified in the Form 
I-213 as the respondent’s uncle. She determined, however, that more should be required in the case of a 7 year-old 
child than a conclusory statement in a Form I-213 as to the relationship of an adult to the child… Under the 
circumstances in this case, the Immigration Judge found that the Notice to Appear was not properly served.”        

 Matter of Mejia-Andino, 23 I&N Dec. 533 (BIA 2010) 



Notice to Appear 

Good news from the 3rd Circuit!  

“[A]n initial NTA that fails to satisfy §1229(a)(1)’s various requirements will not stop the continuous 
residency clock until the combination of notices properly served on the alien charged as removable, 
conveys the complete set of information prescribed by  §1229(a)(1)…”  

           Orozco Velasquez v. AG, 13-1685 (3rd Cir., March 11, 2106) 

 

Limitations:  

Footnote: “We express no opinion as to whether the NTA and/or Notice of Hearing served on Orozco-Velasquez in 
April 2010 would be effective outside of the context of the ‘stop-time’ rule.”  



Agenda   

! Initial considerations 

! NTA challenges  

! Motions to Suppress  

! Defeating the I-213  

! Pretrial relief  



Motion to Suppress  

 

Generally, the 4th Amendment exclusionary rule does not apply to 
evidence seized in removal proceedings.  

INS v. Lopez-Mendoza, 468 US 1032 (1984) 

 

However, if the “manner of seizing the evidence is so egregious that to 
rely on it would offend the fifth amendment’s due process requirements 
of fundamental fairness,” it may be suppressed.  

Matter of Toro, 17 I&N Dec. 340 (BIA 1980); Bustos-Torres v. INS, 898 F.2d 1053 (5th Cir. 1990) 



Motion to Suppress:  
 Burden of Proof 

Client DHS 

BOP on Applicant to prove 
egregious violation of 4th 
amendment protections.  

Burden on gov’t to justify 
manner in which 

evidence of alienage 
obtained.  

Suppression of Evidence of Alienage 



Motion to Suppress  

What standards apply to DHS in warrantless stops? 
-  May ask any question, so long as person has freedom to walk away  
-  May detain if reasonable suspicion that person is  

-  Illegally in US 
-  Engaged in offense against the US  

 
 
What is required for an arrest?  
-  Reason to believe that person has committed an offense against the US or is illegally in the US 

-  MUST obtain warrant- unless reason to believe that person would escape  
-  MUST identify self as immigration officer and state the reason for arrest  

8 CFR §287.8(b), (c) 
 
 

“Thus, under the plain language of the regulation, an alien who is arrested without a warrant is not entitled 
to advisals until he or she is ‘placed in formal proceedings’[through the filing of an NTA]” 

Matter of E-R-M-F & A-S-M-, 25 I&N Dec. 580 (BIA 2011) 



Prior to stop, officer must have ‘objectively reasonable suspicion’ that illegal activity- 
including traffic violation- has or is about to occur.  

 

BUT “an officer’s subjective intentions have no impact on analyzing reasonable suspicion 
or probable cause because both are considered to be based on an objective test.” 

    US v Lopez-Moreno, 420 F.3d 420 (5th Cir. 2005) 

    

Objective test:  

mere suspicion < reasonable suspicion < probable cause  

Motion to Suppress  



Factors that may provoke reasonable suspicion may include: 

1)  Characteristics of area where encountered  

2)  Agent’s previous experience with criminal activity  

3)  Proximity to the border 

I.  If over 50 miles from border, then no reason to believe vehicle came from border (US v Rodriguez Rivas, 151 F.3d 377 (5th. Cir 1998)) 

4)  Usual traffic patterns on road 

5)  Information about recent trafficking in area 

6)  Appearance of vehicle  

7)  Driver’s behavior  

I.  Failure to make eye contact is NOT sufficient (US v. Lopez, 564 F.2d 710 (5th. Cir 1977)) 

8)  Passenger’s number, appearance, and behavior       US V Brignoni-Ponce 422 US 873 (1975)  

Motion to Suppress  



Motion to Suppress  

Filing a motion to Suppressà  

1.  Specific and detailed; not general, conclusory, or based on conjecture 

2.  Based on personal knowledge  

3.  Set forth a prima facie case for suppression  

4.  Articles to be suppressed must be enumerated 
Matter of Wong, 13 I&N Dec. 820 (BIA 1971) 

 

On appeal, the reviewing court will review the facts “in the light most favorable to the prevailing 
party.”  

US v Rodriguez-Rivas (5th. Cir 1998)  

 



Motion to Suppress  

“Where a person, arrested for deportation… upon being 
called and sworn as a witness by the government to prove 
his alienage, stood mute, held that admission of alienage, 
which is not an element of the crime of sedition, would not 
have tended to incriminate him, and that the immigration 
officers might properly have inferred the fact of alienage 
from his silence.”  

 

United States ex rel. Bilokumsky v. Tod, 263 U.S. 154. (1923)  

 

But, silence alone, without other evidence of alienage, is not 
sufficient.  

Matter of Guevara, 20 I&N Dec. 238 (BIA 1990)  



Motion to Suppress  

Special protections for labor disputes:  

 

“[W]here it appears that information may have been provided in order to interfere with or 
to retaliate against employees for exercising their rights, no action should be taken on this 
information without the review of the District Counsel and approval of the Assistant District 
Director for Investigations or an Assistant Chief Patrol Agent.”  

 
Operating Instructions 287.3a, superseded by SAFM 33.14(h) 



Feeling Exhilarated?  



Agenda   

! Initial considerations 

! NTA challenges  

! Motions to Suppress  

! Defeating the I-213  

! Pretrial relief  



Defeating the I-213  

 

I-213 is presumed correct and inherently trustworthy  

 
! “Absent any indication that a Form I-213 contains information that is 

incorrect or was obtained by coercion or duress, that document is 
inherently trustworthy…”   

Matter of Barcenas, 19 I&N Dec. 609 (BIA 1988)  

 



Defeating the I-213  

Object!  Do not fear the obvious objection:  

! Name 

! Date of birth 

! Photo 

 

 



Defeating the I-213  

Object! Coercion & duress:  

! Unsworn documents 

! Did your client sign the I-213?  

! Challenge authenticity?  

! Subpoena DHS personnel?  



Defeating the I-213  

Object! No inherent trustworthiness:  

 

! “The cumulative effect of evidence in the 
public record when matched with the case-
specific evidence here and viewed in light of 
the experience of the AILA-AIC Artesia Pro 
Bono Project indicates that the presumption 
of government record reliability took a 
grievous blow in the summer of 2014.”  

 
Matter of M-R-R, Amicus Brief,  

 



Defeating the I-213  

Object! Duty of Particular Care 

 

! “In the case of an unaccompanied and unrepresented minor under the 
age of 16 years… an Immigration Judge may not accept such a minor’s 
admission to a charge of deportability because the minor is presumed 
to be incapable of determining whether a charge applies to him.  

! However, 8 C.F.R. § 242.16(b) does not preclude an Immigration Judge 
from accepting such a minor’s admissions to factual allegations.” 

 
Matter of Amaya-Castro, 21 I&N Dec. 583 (BIA 1996) 



Agenda   

! Initial considerations 

! NTA challenges  

! Motions to Suppress  

! Defeating the I-213  

! Pretrial relief  



Pretrial Relief  

! Prosecutorial Discretion 
! Evidence of statutory elements 

! Escalate, escalate, escalate  

! Humanitarian Termination 
! No statutory elements to meet 

! Tell a story 

 



Pretrial Relief  

!  NTA Cancellation: 
Any officer authorized to issue a notice to appear may cancel such notice provided that:   

1.  the respondent is a national of the USA; 

2.  the respondent is not deportable or inadmissible; 

3.  the respondent is deceased; 

4.  the respondent is not in the USA; 

5.  the respondent will file a petition under 216(c) 

6. the notice to appear was improvidently issued, or 

7. circumstances of the case have changed to such an extent that continuation is no longer in the best 
interest of the government.          8 CFR §239.2 

Must be cancelled before jurisdiction vests with Immigration Court.   

“We conclude that a Service motion to terminate proceedings must be adjudicated on the record and pursuant to  

the regulations, as would any other motion presented to the Immigration Judge or this Board.”  

             Matter of GNC, 22 I&N Dec. 281 (BIA 1998)  

 



Pretrial Relief  

!  Admin closure 

“We now find that it is improper to afford absolute deference to a party’s objection, and we hold that an 
 Immigration Judge or the Board has the authority to administratively close a case, even if a party 
 opposes, if it is otherwise appropriate under the circumstances.”  

  Matter of Avetisyan, 25 I&N Dec. 688 (BIA 2012) 

Admin closure: FACTORS  

(1)  the reason administrative closure is sought;  

(2)  the basis for any opposition to administrative closure;  

(3)  the likelihood the respondent will succeed on any relief outside of removal proceedings;  

(4)  the anticipated duration of the closure;  

(5)  the responsibility of either party in contributing to any delay;  

(6)  the ultimate outcome of removal proceedings. 



Resources 

!  Legal Action Center; American Immigration Council  

!  http://www.legalactioncenter.org/ 

!  National Immigration Project of the National Lawyers Guild 

!  http://www.nationalimmigrationproject.org/ 

!  Immigrant Legal Resource Center 

!  http://www.ilrc.org/  

!  US DOJ; BIA Precedent Chart  

!  http://www.justice.gov/eoir/bia-precedent-chart  

!  Immigrant & Refugee Appellate Center  
!  http://www.irac.net/unpublished/ 

!  US DOJ; BIA Precedent Chart  

!  http://www.justice.gov/eoir/bia-precedent-chart  



Questions  

Susannah Volpe: 512-270-2916 
susannah.v@walkergatesvela.com 

 
 



POST-‐ORDER	  DRAMA:	  WORK	  PERMITS,	  
RECORDS,	  AND	  APPEALS,	  OH	  MY!	  	  

APPEALS	  TO	  THE	  BIA:	  

   Throughout	  the	  removal	  proceedings,	  preserving	  the	  record	  is	  essential	  to	  a	  successful	  appeal.	  

   Respondent	  must	  preserve	  appeal	  at	  the	  conclusion	  of	  the	  hearing.	  

   Waiver	  of	  appeal,	  however,	  must	  be	  done	  knowingly	  and	  intelligently	  .	  Mater	  of	  Patino,	  23	  I&N	  Dec.	  
74	  (BIA	  2001)	  



POST-‐ORDER	  DRAMA:	  WORK	  PERMITS,	  
RECORDS,	  AND	  APPEALS,	  OH	  MY!	  	  

Is	  a	  Motion	  to	  Reopen	  Appropriate?:	  

   An	  administratively	  final	  decision	  must	  exist	  before	  a	  motion	  to	  reopen	  is	  proper.	  8	  CFR	  §	  1003.2(a)	  
(BIA);	  8	  CFR	  §	  1003.23	  	  

   A	  MTR	  can	  be	  filed	  at	  the	  Board	  or	  with	  the	  Immigration	  Judge	  

   Must	  be	  filed	  with	  the	  body	  (i.e.,	  the	  BIA	  or	  the	  Immigration	  Court)	  that	  last	  had	  jurisdiction	  of	  the	  
matter	  before	  the	  decision	  became	  final.	  8	  CFR	  §	  1003.23(b)(1)	  .	  	  



POST-‐ORDER	  DRAMA:	  WORK	  PERMITS,	  
RECORDS,	  AND	  APPEALS,	  OH	  MY!	  	  

Is	  a	  Motion	  to	  Reopen	  Appropriate?:	  The	  INA	  provides	  strict	  requirements	  for	  motions	  to	  reopen:	  

Ø Only	  one	  motion	  to	  reopen	  proceedings	  may	  be	  filed,	  subject	  to	  specified	  exceptions	  for	  battered	  
spouses,	  children,	  and	  parents.	  

Ø The	  motion	  must	  state	  new	  facts	  to	  be	  proven	  at	  a	  hearing	  if	  the	  motion	  is	  granted,	  and	  must	  be	  
supported	  by	  affidavits	  or	  other	  evidentiary	  material.	  The	  motion	  must	  show	  that	  the	  new	  
evidence	  is	  material	  and	  was	  unavailable	  at	  the	  time	  of	  the	  original	  hearing.	  Additionally,	  the	  
motion	  must	  demonstrate	  that	  the	  new	  evidence	  could	  not	  have	  been	  discovered	  or	  presented	  at	  
the	  original	  hearing.	  

Ø The	  motion	  must	  be	  filed	  within	  90	  days	  of	  the	  date	  of	  entry	  of	  a	  final	  administrative	  removal	  
order,	  subject	  to	  very	  limited	  exceptions.	  



POST-‐ORDER	  DRAMA:	  WORK	  PERMITS,	  
RECORDS,	  AND	  APPEALS,	  OH	  MY!	  	  

Is	  a	  Motion	  to	  Reopen	  Appropriate?:	  Matter	  of	  Lozada,	  19	  I.	  &	  N.	  Dec.	  637	  (BIA	  1988)	  

   A	  removal	  order	  may	  be	  reopened	  due	  to	  ineffective	  assistance	  of	  counsel	  

   Ineffective	  assistance	  of	  counsel	  also	  may	  be	  grounds	  for	  equitably	  tolling	  a	  filing	  deadline	  

   Establishing	  a	  viable	  Lozada-‐based,	  ineffective-‐assistance-‐of-‐counsel	  claim	  requires	  three	  things:	  	  	  

1)  an	  affidavit	  from	  a	  respondent	  setting	  forth	  prior	  counsel's	  obligations	  and	  the	  alleged	  violations	  
of	  those	  obligations;	  	  

2)  evidence	  that	  counsel	  was	  informed	  of	  the	  alleged	  violations	  and	  given	  an	  opportunity	  to	  
respond;	  and	  	  

3)  evidence	  that	  a	  complaint	  was	  filed	  with	  the	  proper	  disciplinary	  authorities,	  or	  an	  explanation	  of	  
why	  a	  bar	  complaint	  was	  not	  filed.	  



POST-‐ORDER	  DRAMA:	  WORK	  PERMITS,	  
RECORDS,	  AND	  APPEALS,	  OH	  MY!	  	  

Is	  a	  Motion	  to	  Reopen	  Appropriate?:	  Matter	  of	  Lozada,	  19	  I.	  &	  N.	  Dec.	  637	  (BIA	  1988)	  

	  

  While	  some	  circuits	  apply	  the	  Lozada	  requirements	  flexibly,	  
the	  5th	  Circuit	  apply	  the	  requirements	  strictly.	  Rodriguez-‐
Manzano	  v.	  Holder,	  666	  F.3d	  948,	  953	  (5th	  Cir.	  2012)	  	  



POST-‐ORDER	  DRAMA:	  WORK	  PERMITS,	  
RECORDS,	  AND	  APPEALS,	  OH	  MY!	  	  

The	  Order	  of	  Supervision:	  

   Often	  times,	  in	  lieu	  of	  physically	  removing	  an	  individual,	  ICE	  will	  put	  him	  or	  her	  on	  an	  Order	  of	  
Supervision.	  

   The	  Order	  of	  Supervision	  can	  be	  challenging	  because	  it	  requires	  the	  individual	  to	  report	  frequently	  
and	  to	  provide	  notice	  of	  any	  travel	  outside	  of	  the	  state.	  

   However,	  the	  Order	  of	  Supervision	  is	  also	  beneficial	  because	  one	  can	  apply	  for	  and	  receive	  a	  work	  
permit	  when	  on	  an	  Order	  of	  Supervision.	  	  



Pre-trial Issues 

  











































































 

 

Bond Hearing 
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01/06/98 

UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

UNITED STATES IMMIGRATION COURT 
800 DOLOROSA STREET, SUITE 300 

SAN ANTONIO, TEXAS 78207 
 

FILE:   
 
IN THE MATTER OF:   
 
IN REMOVAL PROCEEDINGS 
 

APPLICATION FOR REDETERMINATION OF CUSTODY STATUS 
 
I hereby request a redetermination of my custody status. My current bond amount 
is_$___0____. I am seeking release on my own recognizance or a new bond in the 
amount of $      .  
 
A.  BACKGROUND AND RESIDENCE 
 1. My full, true and correct name is   . 
 2. I was arrested on   in  . 
 3. I was born in  . 
  My date of birth is  . 

 4. I entered the U.S. without inspection (EWI) at or near   on or about 
 .                  

  The expiration date of my authorized stay is: N/A. 
 5. Country of which I am a citizen, subject, or national:   . 
 6. I am presently being detained at:  . 
 7.  The places in the United States where I have lived during the last five  

 years are as follows:   
 

Complete address (include apt. no.)   From MO/YR    - To MO/YR ___  
                
               
               
 
 8. Upon release I will be residing with my sponsor at the following address:  
  4295 A Dacy Lane, Buda, Texas 78610.    
 
B.  FAMILY 
 1. I am ( )single ( x)married ( )divorced ( )widowed (  )separated ( )unknown  
  at this time. 

2. The name of my spouse is: Elizabeth Martinez. 
3. My spouse was born on April 6, 1973 at Galeana, Nuevo Leon, Mexico. 
4. I have three (3) living children, as follows: 
 

Name Relation Date of Birth,  
Country of Birth 

Citizen Of: Current Address 
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C. EMPLOYMENT DURING THE PAST 5 YEARS 
 

1. During the past 5 years I have been employed as follows: 
From To Employer’s Name Address Business 
     
     
     
     
 
D.  FINANCIAL RESOURCES 

1. My assets are as follows: Cash $                                                                                   
 Stocks and Bonds $           Real Estate $                     
 Vehicle(s) $            Other$                                    
2. Sources of income other than employment are as follows:__________________ 
 ______________________________________________________________________________ 

 
E.  CRIMINAL RECORD 
  I (  ) have (  )have not been arrested, convicted, or confined in a 
 prison. If you have been, explain: 
 
 From - To - Where (Citv) (State) (Countrv)- Nature of offense - Outcome 
  
 _________________________________________________________________________________________ 
 
 ______________________________________________________________________________________________ 
 
F.  IMMIGRATION RECORD 

1. I first entered the United States at            on or about            . 
2. Since the date of my first entry I departed from and returned to the United 

States at the following places and on the following dates: (If you have never 
departed from the United States since your original date of entry,  

 circle no departures 
 

DEPARTED RETURNED INSPECTED AND ADMITTED  
YES/NO 

PORT DATE 
MONTH-DAY-YEAR 

PORT DATE 
MONTH-DAY-YEAR 

 

     

     

     

 
3. I (  )have (  )have never been deported or required to depart voluntarily 

from the United States. If answer is in the affirmative, indicate the date and 
port of departure: I took a voluntary departure on May of 2011. 

 
G. RECORD OF APPEARANCE  

I (   ) have ( )have never been released on bail, or other conditions, pending 
deportation proceedings, criminal trial or appeal. If answer is in the 
affirmative, explain when and where:____________________________________________ 
________________________________________________________________________________  
________________________________________________________________________________ 
 

 
H.  IDENTIFYING DOCUMENTS 

I have the following identifying documents:___       
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I. MEMBERSHIP IN ORGANIZATIONS  

List below all organizations, societies, clubs, and associations, past or present, 
in which you have held membership in the United States or a foreign country, and 
the periods and places of such membership. (If you have never been a member of any 
organization, state -None.")____ ______________________________________________ 
___________________________________________________________________________________ 

 
J.  OTHER INFORMATION 

In addition to the information set forth above I wish to add the 
following: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Date:  
Place:  ________________________________ 
  SIGNATURE - RESPONDENT/COUNSEL 
 
 



U.S. Department of Justice

Executive Office for Immigration Review
Immigration Court
1100 Commerce Street, Suite 4B41
Dallas, Texas 75242

FILE NO.: A

IN THE MATTER OF:

APPLICATION FOR REDETERMINATION OF CUSTODY STATUS

I hereby request a redetermination of my custody status.  My current bond amount is                                    
I am seeking a new bond in the amount of                                                             

A. Background and Residence:
1.  My full, true and correct name is                                                                                                              
2.  I was born in                                               (city or town)                                                (country)          
3.  My date of birth is                                                                                               
4.  I am presently being detained at:                                                                                                                              

             5.  The places in the United States where I have lived during the last 5 years are as follows:
                                                                                                                                                                                 
Complete Address - Including Apt. NO.                                 FROM MO/YR        TO        MO/YR                                        
                                                                                                                                                                                                              
                                                                                                                                                                                                              
                                                                                                                                                                                                              
                                                                                                                                                                                                              
                                            

6.  Upon release, I will be residing with                                                                                                        
at the following address:                                                                                                                                                   
                                                                                                                                              

B. FAMILY:
1.  I am [   ]  single          [   ]  married           [    ]  divorced          [   ]  separated                                       
2.  The name of my spouse is                                                                                                                        
3.  We were married on                                         (M/D/Y)  at                                                         (City)  
4.  My spouse was born on                                                 at                                                                        
5.  My spouse resides at                                                                                                                               
6.  My spouse’s immigration status is           U.S.            Legal Resident            Other

              7.  I have                                       living children, as follows:                                                                    
              Name            Relations            Date and Country of Birth            Citizen of            Present Address            
                                                                                                                                                                                  
                                                                                                                                                                                  
                                                                                                                                                                                  
                                                                                                                                                                                  
                                                                                                                                                                                  
C. EMPLOYMENT DURING THE PAST 5 YEARS:
FROM        TO        EMPLOYER’S NAME                    ADDRESS                                BUSINESS                  
                                                                                                                                                                                                              
                                                                                                                                                                                                              
                                                                                                                                                                                                              
                                                                                                                                                                                                              
                                                                                                                                                                                                            

D.  FINANCIAL RESOURCES:
1.  My assets are as follows:
(A) Cash, Household Goods, Vehicle, etc.                                                                                                     (B) Real
Estate                                                                                                                                             



(C) Other                                                                                                                                                      
2.  Sources of income other than employment are as follows:                                                                        
                                                                                                                                                                    

E.  CRIMINAL RECORD:
I [   ] have [   ] have not been arrested, convicted or confined in a prison.  If you have been, explain:

When       Where    (City)      (State)       (Country)       Nature of Offense                                 Outcome                                 
                                                                                                                                                                                                              
                                                                                                                                                                                                              
                                                                                                                 
F.  IMMIGRATION RECORD:

1.  I first entered the United States at                                                 on or about                                         
2.  Since the date of my first entry I departed from and returned to the United States at the following places
and on the following dates.

DEPARTED                                         RETURNED                                          INSPECTED AND ADMITTED                       
PORT         DATE (M/D/Y)                 PORT         DATE (M/D/Y)                                       YES/NO                                         
                                                                                                                                                                                                              
                                                                                                                                                                                                              
                                                                                                                                                                                                             

3.  I [   ] have [   ] have never been deported/removed or required to depart voluntarily from the United      
States.  If yes, state the date and port of departure.                                                                                         

G.  RECORD OF APPEARANCE:
I [   ] have [   ] have never been released on bail, or other conditions, pending deportation/removal
proceedings, criminal trial or appeal.  If yes, explain when and where                                                         
                                                                                                                                                                   

H.  IDENTIFYING DOCUMENTS:
I have the following identifying documents with me                                                                                   
                                                                                                                                                                    

J.  RELIEF AVAILABLE:                           
                                                                                                                                                                                  
                                                                                                                                                                                  

K.  OTHER INFORMATION:
In addition to the information set forth above, I wish to add the following:                                                  
                                                                                                                                                                    

Date:                                                                                                                
Place:                                                     Signature

CERTIFICATE OF SERVICE

THIS DOCUMENT WAS SERVED BY:          MAIL         PERSONAL                   DATE
TO: [   ] ALIEN     [   ] ALIEN c/o CUSTODIAL OFFICER      [   ] ALIEN’S ATTY/REP     [   ] INS

                                                                                   
SIGNATURE           





BOND WORKSHEET 

 

Alien’s name: _   ____ Alien number: A 

Attorney’s name:    Phone number: __   _____ 

Interpreter requested:        ; Language: __ ______ 

Initial bond set: $__________  Bond requested: ____OR______ 

 

EQUITIES 

 

Age: ____ Marital Status: _ 

Spouse’s status: _______ Children:   Number of Children: ________ 

List children’s names, dates of birth, and places of birth (attach copies of birth certificates): 

__________, _________________________ 

_________________________, _________________________, _________________________ 

Use additional sheets if necessary 

Birthplace of mother: ____ ____ Birthplace of father: __ ___________ 

Status of mother: __ __________ Status of father:   __________ 

Will respondent make any claims to citizenship to the United States?   

Will the claim be by birth (in U.S.), naturalization, acquisition or derivation? __ _____ 

Does respondent have any brothers / sisters in the Unites States?   

List sibling’s names, dates of birth, and status(es) in the United States: 

_________________________, _________________________, _________________________ 

_________________________, _________________________, _________________________ 

_________________________, _________________________, _________________________ 

_________________________, _________________________, _________________________ 

Use additional sheets if necessary 

First date respondent entered United States: __         current status:     ___ 

Years resided in U.S.: _    __ Date received permanent residence: 

_______________ 

 

 

Education received (both in U.S. and elsewhere): __    _____________ 



Use additional sheets to list schools attended, graduation dates, etc. 

Has respondent been employed in the United States? (yes / no)  

Does respondent have authorization to work in the United States?  no 

Has respondent ever used illegal documentation to work in the United States? (yes / no) 

List last three places of employment, dates of employment, and last salary received: 

_____________________, _________________________, _________________________ 

_________________________, _________________________, _________________________ 

_________________________, _________________________, _________________________ 

Where will the respondent reside if released? _______________________________________ 

With whom will respondent reside? ______________________ 

List all convictions, dates of convictions, sentences received, and time served by respondent 

_ _________________________, _________________________ 

_________________________, _________________________, _________________________ 

_________________________, _________________________, _________________________ 

Date respondent came into custody of the Immigration Service: ________________________ 

How did respondent come into Immigration Service custody? _____ _____________ 

Is respondent subject to mandatory custody provisions of section 236(c) of the Act? no 

List all forms of relief which respondent will seek: __       

______________________________________________________________________________ 

______________________________________________________________________________ 

Other considerations: ____________________________________________________________ 

______________________________________________________________________________ 



 

 

 

Merits Hearing 
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